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TEXAS CITY DISASTER 


FRIDAY, AUGUST 6, 1954 


Unrrep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 9 a. m., pursuant to call, in room 424A, 
Senate Office Building, Senator William Langer (the chairman) 
presiding. 

Present: Senators Langer, Welker, McCarran, and Hennings. 

Also present : Senator Hendrickson, Senator Johnson of Texas, and 
Senator Daniel; Sidney Davis, administrative assistant to Senator 
Langer; and J. C. Ruddy, professional staff member. 

The CHarrman. The meeting will come to order. 

We will put H. R. 9785 in the record at this point. 

(H.R. 9785 is as follows :) 


[H. R. 9785, 83d Cong., 2d sess.] 


A BILL To provide a method for compensating claims for damages sustained as the result 
of the explosions at Texas City, Texas 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Army or such per- 
son as he may designate shall investigate and settle claims against the United 
States for damages for property loss, death, personal injuries and insurance 
subrogation payments proximately resulting from the disaster at Texas City, 
Texas, on April 16 and 17, 1947. 

Sec. 2. (a) Claimants shall submit their claims in writing to the Secretary 
of the Army, under such rules as he prescribes, within one hundred and eighty 
days after the date of enactment of this Act. 

(b) The Secretary of the Army shall promulgate and publish rules of pro- 
cedure for handling the claims referred to in section 1 within sixty days after 
the date of enactment of this Act. He shall determine and fix damages, if any, 
in each claim within twelve months from the date on which the claim was 
submitted. 

Sec. 3. (a) It is the intention of the Congress that persons, firms, companies, 
associations, and corporations sustaining damages proximately resulting from 
the Texas City disaster shall be compensated for such damages within the limits 
provided herein. The Secretary of the Army shall limit himself to the deter- 
mination of (1) the amount to be allowed and paid pursuant to this Act, and (2) 
the persons, firms, companies, associations, and corporations entitled to receive 
the same. 

(b) Except as otherwise provided herein, in carrying out the provisions of this 
Act, the Secretary of the Army shall be governed by the law of the State of 
Texas. 

Sec. 4. Claims for damages based on death shall be submitted only by persons 
or their legal representatives authorized to sue for wrongful death under the 
revised statutes of the State of Texas. No claim under this section shall be ap- 
proved by the Secretary of the Army in an amount in excess of $10,000 

Sec. 5. (a) Payments approved by the Secretary of the Army, other than pay- 
ments to subrogated insurers pursuant to subsection (b) of this section, shall 
not be subject to subrogation claims in any respect. 
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I idition to payments ap] e( nder subsection’ (a) of this section, 
» Secretary of the Arn shall approve for payment claims of subrogated in- 
rs s s not to exceed 50 per cent of the amounts paid out by said in- 
s to beneficiaries pursuat t to contracts of insurance. Such contracts of 
» shall be those by which the insurers, pursuant to the law of the State 
i is re subrogated to the rights of the insured. 
S 6 The Secretary of the Treasury shall pay out of moneys in the Treasury 
se appropriated, in full settlement the claims referred to in this 
AA ‘ ts app ed for ps ‘nt by the Secretary of the Army. 
As ment made under the provisions of section 6 shall be in full 
discharge of a ims ag st the Government of the United 
Sec. 8. The Secretary of the Arn shall require assignment to the United 
States of any right of action against a third party arising from the property 
death. personal injuries, and subrogated insurance claims with respect 
settiemel S ide 
Si 9. The Secretary of the Arr s] enty r months after the date 
f ¢ men this Act t ns e Co ss 
statement of each claim submitted to the Secretary of the Army in 
ordance with this Act w h has not been settled by him, with support- 
p I of s findings of f s and recommendations; and 
(b) a report of each claim settled by him and paid pursuant to section 6. 
The reports shall contain a brief statement concerning the character and 
stice of each claim, the amount claimed, and the amount approved and 
paid 
S 10. No attorney or agent on account of services rendered in connection 
1im shall receive in excess of 15 per centum of the amount paid, any 
tract to the contrary notwithstanding. Whoever violates the provisions of 
S st mn sha be fined not to exceed $5.000 
SI 11. If any particular provision of this Act or the application thereof to 
person or cumstance, is held invalid, the remainder of the Act shall not 


ffected thereby 
The Cramman. You may call vour first witness. 
Mr. Davis. Congressman Thompson. 
The CyarrMan. Go right ahead. 
Mr. Davis. Congressman Thompson, just for 1 
state your name and occupation, sir? 


1 


ne record, will you 


STATEMENT OF HON. CLARK W. THOMPSON, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF TEXAS 


Representative Trompson. Clark W. Thompson, Member of Con- 
cress from the Ninth Congressional District in Texas. the district in 

h Texas City 1s located. 

Mr. Dav IS, Did you have i statement to make, sir? 

Representative THompson. I have a written statement which I can 
brief for you and I car leave the w1 itten statement with you. 

Phe CHarrmMan. Just go right ahead and do it your own way. 

Representative Tuomprson. In order to understand the entire devel- 
opment of the Texas City disaster, it is first necessary to understand 

| e pre duet was which exploded. Toward the end of World 
War IT, there was a great need for fertilizer here at home and also 

br Our Government determined that in order to rehabilitate the 
devastated countries abroad, to set them up in such shape that they 
would not be an easy prey for communism, and to generally take them 


off from our economic shoulders, one of the first steps necessary was 
to? abilitate acriculture. 
The need for fertilizer was particularly acute and perhaps France 


oreatest example of a cour try which required much fertilizer 
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and which did not have it. In seeking for a source of fertilizer, the 
Government discovered that in some of the ordnance plants, which 
were already setup and were ready to operate, there was a product 
being manufactured called ammonium nitrate. Ammonium nitrate 
basically is a blasting powder. It has many components which are 
common with dynamite. 

As a matter of fact, with the high nitrate content of dynamite, you 
could take a stick of it, crumble it up and put it on your flower beds or 
your fields, and it would promote plant growth. However, dynamite 
and ammonium nitrate have a property in common. They are both 
hygroscopic. That simply means that they absorb moisture and be- 
come cakey so they will not go through a fertilizer spreader. Fertilizer 
has to go through little holes. You are probably familiar with it in 
your own yards at home. 

Had it not been for that hygroscopic property, it is not unlikely 
that ammonium nitrate would have been put in sacks in its original 
form and would have been shipped abroad to be used as fertilizer. 
Dynamite and ammonium nitrate are both relatively safe. They only 
explode in the original form if they are impelled by a cap in the case 
of dynamite, which is probably familiar to a great many people, and 
that cap, in turn, is ignited by a fuse or an electrical impulse. It is 
only under a circumstance of that kind that either the original am- 
monium nitrate or dy namite wille xp lode. 

However, in order to overcome the hygroscopic features, the ten- 
dency to absorb moisture from the air, a product was added to the 
ammonium nitrate which is known as PRP in the trade petroleum, 
resin, and paraflin. In the adding of that product, ammonium nitrate 
becomes very dangerous. It has a tendency toward spontaneous com- 
bustion and that is particularly true when it is subjected to great 
weight, as, for instance, when piles of it are put in the holds of a 
ship. It has a tendency toward spontaneous combustion and to 
explode. 

So we come to the point where the Government was manufacturing 
a product known as ammonium nitrate, fertilizer grade, which means 
that it was coated with PRP and so was rendered granular and kept 
self-dry. It goes through a fertilizer spreader. At the same time, 
it was rendered exceedingly dangerous and apt to go off at unexpected 
times. 

The history of the handling of it filled with a history of explosions 
caused by it when it was coated with PRP. That was the situation 
on the 16th of April. 

Senator McCarran. When did that situation arise in the first in- 
stance? When did the administration of this new ingredient take 
place that caused it to be explosive? I understand that was not in 
the original makeup of the product. 

enennnecetare Tnompson. That is correct. In 1943. 

ator McCarran. 194354 

Scuciaine Tuompson. Yes, sil 

Senator McCarran. So it had been going on all that time? 

Representative Tuompson. That is correct. 

Senator McCarran. That is from 1943 until the date of the explo- 
sion, and when was that? 

Representative THOmpson. That was in 1947. 
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Senator McCarran. Were there any other explosions during that 
time ? 

Representative THompson. Yes, sir. 

Senator McCarran. How many were there? 

Representative THOMPSON. March 2. 1944: December 2, 1944, and 
then this big one on April 16 of 1947, and April 1, 1949, which, of 
course, was afterwards. 

Senator McCarran. What was the damage done in the first explo- 
sion? How many lives were taken then ‘ 


STATEMENT OF NETH L. LEACHMAN, ATTORNEY AT LAW, 
DALLAS, TEX. 


Mr. Leacuman. Two killed and seventeen wounded. That was an 
Army ordnance plant at Milan, Tenn. Two people were killed and 
seventeen injured. 

Senator McCarran. Was there damage done to the property ? 

Mr. Leacuman. I am not advised about the property damage. I 
am sure there was some in the immediate area 

Senator McCarran. In the second explosion, what was the con- 
sequence as to loss of lives and the property damage? 

escheaatetions Tompson. There was one in 1942. 


STATEMENT OF AUSTIN Y. BRYAN, JR., ATTORNEY AT LAW, 
HOUSTON, TEX. 


Mr. Bryan. In April 1942 at Tessenderloo, Belgium, there were 
several hundred killed there. Then in Milan there was the number 
mentioned and also damage to the Army ordnance plant there. 

Senator McCarran. Were properties of these persons insured ? 

Mr. Bryan. Some of them were. Some of them were and some were 
not. 

Senator McCarran. How many were and how many were not. It 
must have been common knowledge by the time of this last explosion 
that it was an explosive ingredient and would go off at any time? 

Mr. Bryan. I do not believe that follows. 

Senator McCarran. There is no use in saying that because you had 
had two explosions before and you had enormous loss, one abroad 
and one here. 

Mr. Bryan. They were both military explosions. 

Senator McCarran. That does not make it any different. It was 
going to explode. 

Senator Danrev. The sacks were marked fertilizer without any 
indications on them. 

Senator McCarran. I understand it is the ingredient that did the 
work. It is not a question of fertilizer. It is the question of the 
ingredients. Following the two former explosions was_ there 
insurance / 

Mr. Bryan. There was insurance widespread all over this area 
ves, SIr. This material and the knowledge of it was never brought 
to the attention of the Texas Board of Insurance Commissioners. 
They do the rating and they provide the manner of insurance in Texas. 
Iti s wholly State controlled. 
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Senator McCarran. But it was generally common knowledge that 
it was an explosive ingredient; was it not? 

Mr. Bryan. I do not think so. 

Senator McCarran. How could that be when you had had two 
destructive explosions before ? 

Mr. Bryan. Because it was limited to the military. 

Senator McCarran. Does that make any difference? 

Mr. Bryan. It does in the dissemination of knowledge. That is 
one of the complaints here. 

Senator McCarran. It does not make any difference, not the least 
bit of difference. The information on the explosion in this country 
was widespread. The explosion that took place abroad was wide- 
spread. 

Mr. Bryan. They did not learn about that until after the war. 

Senator McCarran. The newspapers of that country carried it. It 
was carried in this country. 

Mr. Bryan. The Army throughout the whole trial of this case in 
the legal proceedings took the position that it was not known as an 
explosive, that they, had no duty to know it, and that they did not 
know it. 

Senator McCarran. They had the knowledge, whatever position 
they took. 

Mr. Bryan. That is our view about it; yes, sir. 

Senator McCarran. And the public had the knowledge and the 
insurance companies had it. 

Mr. Bryan. I do not believe so, Senator. The record shows that 
they did not. The ratings are entirely different. 

Senator McCarran. What were the ratings after the first explo- 
sion? Was there a raise in rating after the explosion that took pleas 
in this country ? 

Mr. Bryan. No. The reason there was not was the Coast Guard 
issued executive orders which prohibited the shipment of this material 
anywhere under any circumstances except through one port in Louisi- 
ana, controlled by the Army, so there was not any hazard afterwards. 
That is one of our complaints. Immediately after they discovered 
the wide dissemination of the knowledge of it, they shut down. They 
could not move. Only about 2 months ago, did they relieve this pro- 
hibition of this material and they did it by saying it had to be 60 
percent sulphate. They still are not permitting the movement of 
this material through any port or anywhere. 

Senator McCarran. I want to find out how much insurance there 
was. How many insurance companies were involved in this Texas 
disaster ? 

Mr. Bryan. I think you can roughly say about 159 were involved. 

Senator McCarran. They are going to be taken off the hook by 
this bill? 

Mr. Bryan. They are not exactly being taken off the hook because 
they did not rate it. 

Senator McCarran. Did they pay the damages? 

Mr. Bryan. Yes. 

Senator McCarran. Did any of them default on payment? 

Mr. Bryan. No, sir. 

Senator McCarran. We had that in San Francisco, you remember, 
in 1906. 
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Mr. Bryan. If I am not using too much of your time, perhaps I 


can explain it. 
Senator McCarran No, you are not using too much of the time 
becatise thisisa matter that ! as to be gone Into. 


Mr. Bry AN Here are some ot the difficulties in ratings. With 5O 
percent insurance, if they had known about the explosive hazara, it 
would have been 35 cents per $100 per year. With 80 percent, it 

cents and with 100 percent 23 cents. The in 
rance was actually on t e basis of 3 cents per SLOO for 1 year, nearly 
S times the rate had they known about the explosive characteristics 


} } 
would have peel 


of this material. 

Che House held that it was not rated, that it was anything but 
rated, and that the) ire really not be ne taken off the hook. 

Senator McCarran. How much have the insurance companies paid 
already / 

Mr. Bry AN. $41,200,000 will be about as accurate as can be. 

Senator McCarran. Is this subrogated ¢ 

Mr. Bryan. Yes, sir; 50 percent of it. 

Senator McCarran. In other words, the insurance companies are 
pbelng taken off the hook by the Government of the United States. 
Let us be honest with each other. Let us be frank. 

Mr. Bry \N, No, they are not being taken off the hook, for two 
reasons 1f you W il] permit me to state them. One is, of course, that 
a subrogation is as ancient as the law of commerce, that as to a person 
liable for something, the one who benefits if he has already been taken 
care of is entitled to what the subrogee is entitled, but here is what 

most important: All of the insurance is not interstate commerce. 
[t is all controlled by the various States under, as you know, the act 
that came after the ICC wage decision, but the point of it all is they 
have to take all subrogation in the rating. The State requires that 
you report them and that you collect them. When the State promul- 
gates a 5-year experience, it takes into consideration subrogation and 
the public gets the benefit of the lower ratings. 

Senator McCarran. You are not addressing yourself to the ques- 
tion at all. 

Mr. Bryan. Tam sorry. 

Senator McCarran. You are not addressing yourself to the ques- 
tion. What my question employed was: How much insurance was 
pa d? You have answered that. forty odd million. Now, you want 
515 million restored to the insurance companies / 

Mr. Bryan. Yes, sir; 50 percent is the present bill. 

Senator McCarran. Supposing a disaster takes place in San 
Francisco tomorrow such as happened in 1906. Would the insur- 
ance companies call for the United States Government to take them 
off the hook ? 

Mr. Bryan. They would, Senator, if the Government was respon- 
sible. 

Senator McCarran. They did not. 

Mr. Bryan. But the Government was not. responsible there, was it? 

Senator McCarran. They were just about as much responsible as 
they are here. 

Represent itive THOMPSON. ] thir K that we can cle velop the respon- 


1hity ot the Grovernment. 
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Senator McCarran. I want you to develop the responsibility of 
the Government. That is fine, but I am trying to find out whether we 
are going to pay the insurance companies, or the people who suffered 
the loss. 

Representative Tirompson. Senator, there is this difference, and 
believe me, I hold no brief for anybody except the people hurt and 
people who suffered damage caused by the United States. 

Senator McCarran. Is it not true that this bill is being promulgated 
by the insurance companies ¢ 

Representative THompson. No, sir; that is absolutely untrue. 

Senator McCarran. Show me where it is not. 

Representative THomprson. I promulgated it. And I did so with- 
out any reference to Insurance companies. In my first statement, I 
said that I was interested primarily in the unfortunate people who 
were injured, but that I was not going to shut the door to anybody who 
had a just claim against the Government. 

The Ciaran. You gentlemen are lawyers. Will you give your 
names for the record ¢ 

Mr. Bryan. I am Austin Y. Bryan, Jr., an attorney in Houston. 
I represent claimant interests here, all types. 

The Cuarman. And your associate ¢ 

Mr. Leacuman. I am Neth L. Leachman. I am an attorney from 
Dallas. I represent over 100 death cases and some 300 personal in- 
jury cases plus about 5 insurance companies. 

The Cramman. We have men from the Department of Justice. 

Mr. Bureer. | am Warren Burger, Assistant Attorney General of 
the Civil Division, and I was directly responsible for the supervision 
of the appeal to the Supreme Court in this case. I have with me Mr. 
Morton Liftin, who is chief of the staff writing the Government’s 
brief in this case. 

The Cuarrman. The other two gentlemen are whom ? 

General Micketwarr. I am Gen. Claude B. Mickelwait, Assistant 
Judge Advocate General of the Army. This is Major Watt of our 
Legislative Liaison Division of the Army. 

Representative Trompson. Mr. Chairman, may I invite attention 
to my colleague in the House, Judge Jonas of Illinois, who was chair- 
man of the subcommittee which handled this bill in the House and is 
actually the author of this bill before you. 

Senator Danren. Mr. Chairman, at this point, I would like to iden- 
tify myself as the junior Senator from Texas and state that I have 
cooperated as has Senator Johnson, the senior Senator from ‘Texas, 
with Congressman Thompson on this legislation from its beginning, 
and in our conferences to begin with I knew no insurance company 
attorneys at all. 

As a matter of fact, I knew no attorney in it except an attorney 
for some of the claimants who had presented death claims. While I 
feel, after having read the House report, that the insurance com- 
panies are entitled to subrogation in certain instances and to a cei 
tain extent, I cert: uinly want it known that I have never seen any evi- 
dence that this bill i ~ being Spons sored | F insurance companies. 

Senator Hennines. Mr. Chairman, 8; I say this in that connec- 
tion, a client of my law firm and a very close friend of mine, is Mr. 
Charles Drew, the president of the Markham Co., which bre 0 I 
think, virtually all of this insurance. I think I would have heard from 
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Mr. Drew and other large St. Louis general insurers had there been 
any insurance interest whatever. I say that simply in confirmation of 
what the Senator from Texas has indicated. : 

Senator McCarran. Insurance companies are interested in this; 
there is no question about that. ‘ : 

Senator Weixer. Mr. Chairman, would you permit me to interro- 
gate due to the fact that I have been notified that I must take a com- 
mittee for Senator Jenner at 10 o’clock due to his illness? 

The CHarrMan. Yes. 

Senator Wetkrr. With respect to this death claim and the maimed 
and wounded claims, do you have any information with respect to the 
amount of money paid to them by insurance companies or anyone else 
who was held to be liable in this matter ? 

Mr. Bryan. I can give you the rough figures: 

Out of the $41,200,000 paid by insurers, it is likely that the figure 
of, I would say, about $12 million was paid in other classes and types 
of insurance, other than property. 

Senator WeLkKer. You say $12 million was paid for other types of 
liability other than property damage ? 

Mr. Bryan. Yes, sir. 

Senator Weixer. How much was paid for death and personal 
injury ? 

Mr. Bryan. In Texas, the compensation statute had a top limit of 
$7,200 for death. It had 360 weeks. You could get a larger recovery 
from them if you were injured than for death, which would aggregate 
about $8,600 on injury or damages than death. 

Senator Werxer. Let me ask you this question: Were all of the 
claims for the deceased and the injured paid to the top limit provided 
by your workmen’s compensation act ? 

Mr. Bryan. No, sir; they were not. 

Senator Werxker. In other words, they were scaled down in a gen- 
eral overall plan so they could take care of as many as possible? 

Mr. Leacuman. They paid the top limit in all death cases which 
they had. However, in personal injury cases, your benefits are based 
on how badly you are hurt. Some were hurt minor with damage, some 
more than minor, some quite serious, and some total permanent. 

Senator McCarran. Does that cover individual insurance policies? 

Mr. Leacuman. What I am talking about covers the compensation 
insurance which the employer carried on his employees. 

Senator McCarran. How about the individual insurance? How 
much was paid on individual insurance? 

Mr. Leacuman. I could not tell you about that; I do not know. 

Senator McCarran. Has there been any computation of that? 

Mr. Bryan. You mean accidental death? 

Mr. Leacuman. There would be no subrogation on that anyhow. 

Senator McCarran. What I am leading up to is, Are they coming 
back again for another payment ? 

Mr. LeacnMan. I do not understand your question. 

Senator WeLker. You mean if a man had an accident or a death 
policy. Asa matter of law, there would have nothing whatsoever to 
do with his right in equity. 

Senator McCarran. We are not dealing with law here. 

Senator Weixer. I thought we were. 
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Mr. Bryan. So the record will be entirely correct, there was a sit- 
uation developed where the ships had ordered their stevedoring crews 
off. The crews were arcund walking in the neighborhood and they 
were on off-time. de number of them were killed. In those cireum- 
stances, because of the fact they were not in the course of employment, 
there was a 50-percent payment made. 

Mr. Leacuman. In my answer, I was assuming that they were in 
the course of their employment. 

Mr. Bryan. There was a factual situation there where, to answer 
your question, there was a difference in payment made bacause of that 
circumstance, but they paid the full limit of their contract liability. 

Senator Werker. I will ask you if it is not a fact, Counselor, that 
even though they have paid the full limit of $7,200 in each death case, 
as a matter of law if the deceased left 6 children at minor ages, a wife 
as a dependent certainly has the right to go to court for his claimed 
damages and the $7,200, At least in Idaho, we pay back to the 
workmen’s compensation commission. 

Mr. Bryan. We would have had the court not found that we had 
no forum to go to. We had to go to Congress. 

[ would like ver y much to persuade you to our belief in these facts, 
Senator McCarran. This question of subrogation was gone into in the 
famous Port Chicago explosion case in California during the war. 
It was exhaustively examined in the House and here, too, and the 
report that came out in Report 645, accompanying H. R. 669 of 
June 24, 1947, went in with the aid of the Attorney General, the 
Comptroller, and all the opinions as to the right of subrogation and 
the recognition of the subrogation by the Congress, but they said 
something significantly parallel to our situation here on the sometimes 
misapprehended thought that the insurance companies are receiving 
windfalls or that they are being picked out of their calculated liability. 

They said this, and it fits Texas C ity so perfectly ; they are talking 
about the California insurance written in the area of Port Chicago. 
The insurance companies did not know they were going to have that 
hazard concentrated. They said: 

This insurance was not written with any idea that the Navy would establish 
in the vicinity a potential, and as it turned out, greatly increased and actual 
hazard, overhanging the whole community. In view of what transpired these 
towns, plants, business establishments, and dwellings might as well have been 
located on an active voleano. This, of course, was never within the contempla- 
tion of the insurance coverage or the premium rate charged. 

Congress found that in relation to a parallel job there and the 
identical parallel picture is here at Texas City, and even more press- 
ingly so because this material was a new adventure. The Government 
took licenses under an explosive pattern to make this stuff and yet 
they called it fertilizer and even on inquiry they kept telling the 
handlers that this was innocent material. “It is fertilizer.” 

Senator McCarran. Let me show you what I have in mind, and I 
am only trying to develop the idea to have it exploded. My idea is 
that an insurance company should pay what it owes when the accident 
takes place, if it is an accident insurance company. If it welshes on it, 
as many did in the San Francisco disaster, that is a different thing. If 
in the San Francisco disaster, we had been pursuing the same things 
pursued here hundreds of millions of dollars would have had to have 


52016—54——-2 
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been paid by the Government of the United States, which was not paid 
by the insurance companies. 

Now, the insurance companies have paid up, as I understand you, 
dollar for dollar everything that they owed in accordance with law 
and in accordance with their policy and so forth. Are we, the Govern- 
ment of the United States, paying back the money to the insurance 
companies? That is what I want to know. If we are, then there is no 
necessity for any insurance companies anymore. The Government 
should be the insurer of everybody. 

Mr. Bryan. The insurance ¢ ‘companies drew every cent of their con- 
tract obligation on risks and hazards that are inherent to the subject 
of their writing. If they write this building, they write as against 
the experience of the risk, and hazards and possibilities of explosion 
that would occur because of the operation of this building in ordinary 
fashion. They do not write against the extraordinary hazards. 

If it becomes a catastrophe hazard, then they get a rating for it 
That is the point of this position here. 

Senator McCarran. That was the reason for my first question, to 
show while it was an extraordinary hazard, it was a known hazard, 
because explosions had taken place before. 

Senator Weiker. Not with material you have marked like this, 
Senator. 

enator McCarran. I understand that. That is beside the question. 

Senator Weker. I think it is very material. 

senator McCarran. These explosions had taken place before and 
they were common knowledge. 

Mr. Bryan. That is not correct. 

Representative Tromrson. It was not common knowledge. 

Senator McCarran. [think I can show you newspapers that related 
the explosion that took place in this country long before and news- 
papers ¢ arrying the news of the explosions that took place abroad 
which killed hundreds of people. 

Mr. Bryan. Would this be persuasive to you? 

Senator McCarran. I have an open mind on this thing. Because 
[ question you sharply does not mean my mind is made up. I am just 
trying to develop something. 

Mr. Bryan. You are being generous to give us the opportunity to 
explain our thinking. With respect to all hazards of fire and explo- 
sions, knowledge of them is generally disseminated to fire-fighting and 
police departments. That is accepted knowledge. 

Senator McCarran. I would say that. 

Mr. Bryan. Is it not a dramatic impact on that thinking that every 
member of the Texas City Fire Department was on the dock down there 
not knowing there was any hazard to it and thinking it was just an 
ordinary fire? Every member of the Texas C ity Fire Department was 
killed and they were volunteers. They did not have the knowledge 
because the Government had not disseminated it. Most of it was 
classified. Is this persuasive evidence? Even in the trial of the case 
as late as 1950, we still had to get information on this declassified. 

Wi H you accept a very sincere, earnest effort to persuade you that it 
is in this record right here made before the House committee that the 
iforvention was not public? That is one of our complaints. We 
would not have been there and Senator Hennings’ client would not 
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have had a $20 million plant right across the way and had several 
thousand people working in there if they had known there was any 
hazard. They were the ones who suffered great personal injury and 
where damage was done. They were just killed like flies as they went 
across there. 

Lam suggesting the knowledge just was not available. 

Senator McCarran. Not general knowledge in the community at 
that time. 

Mr. Leacuman. At the time, this Grandcamp was on fire, there was 
a chemist that was consulted and he was asked, “Is this ammonium 
nitrate explosive?” and he said, “No.” And another chemist was con- 
sulted and he said, “Yes.” There was even a difference of opinion 
when the thing was burning whether it would blow up. The Govern- 
ment throughout, from the beginning of the trial through the Supreme 
Court in their voluminous briefs, contended that it. was not dangerous, 
and it was not known to be dangerous, and therefore they had no duty 
to give a warning, and they did not give any warnings. 

Representative Tompson. Would you permit me to briefly complete 
my statement because I think it will clear up many things that are 
troubling you. 

[ had brought the product, the so-called fertilizer, as far as Texas 
City. I do not think you heard me make the statement that ammo- 
nium nitrate is not dangerous until after it is coated with a product 
which renders it non-water-absorbent. 

Senator McCarran. I had heard that statement before, but not from 
you. 

Representative Tuompson. That is the time when it becomes danger- 
ous as a stick of dynamite with acap. It explodes under pressure, as, 
for instance, in the holds of the ships. It was being shipped by rail 
and it was not being shipped as an explosive. The railroad had no 
knowledge that it was handling a dangerous product. It came into 
Texas City and on the day before the explosion it was being trans- 
ferred from the warehouse into the holds of the Grandcamp, which 
was tied up alongside the docks. At night on the 15th, the hatch cover 
was put on merely to keep the weather out, and on the morning of the 
16th the stevedores went to pull the hatch cover off and continue with 
the loading. 

At that time they discovered smoke coming out of the hold. They 
gave the alarm and the stevedores were taken off the ship and out onto 
the dock. It was referred to a few minutes ago. They were wander- 
ing around waiting for something to happen. 

The fire department was called and the captain of the ship, follow 
ing the procedure that would generally be used in handling an innocent 
product, fertilizer, for example, battened down the hate h and put live 
steam into the hold. I should have told you that one of the character 
istics of ammonium nitrate, fertilizer grade, is that if circulation of air 
is cut off it renders it more subject te spontaneous combustion. 

Of course, the putting on of the hatch cover and putting in live 
steam increased the heat. It stopped the circulation of air. It did 
everything in the world that could be done to make it explode and it 
did explode. 

This was a manmade disaster and in that, Senator, it differs com- 
pletely from the San Francisco disaster. This was manmade and in 
searching for someone on whom to place the liability, the attorneys for 
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the injured, tracing back to the original manufacturer to the inception 
of the entire product, of course, came up with the fact that it was the 
United States Government that had the responsibility and that thought 
of the move to send fertilizer, that directed its manufacture all the 
way, and that was responsible up to the time that it was loaded into 
this ship and was about to be shipped to France. 

Senator McCarran. Do you care to be interrupted there? 

Representative THompson. If you wish. 

Senator McCarran. The manufacture of this was produced by the 
Government individually ¢ 

Representative THompson. Yes. 

Senator McCarran. That was in a Government plant ¢ 

Representative THompson. Yes. 

Mr. Leacuman. Three Government ordnance plants. 

Senator WeLker. Didn’t TVA have something to do about it ? 


STATEMENT OF WARREN E. BURGER, ASSISTANT ATTORNEY GEN- 
ERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE, ACCOMPA- 
NIED BY MORTON LIFTIN, ATTORNEY, CIVIL DIVISION, DEPART- 
MENT OF JUSTICE 


Mr. Burerr. This must be another case than the one we know about. 
That is not even close to the recital of the facts found by Mr. Justice 
Reed in his majority opinion in the Supreme Court. 

Senator Dantev. It was certainly under the control and supervision 
of the Government, was it not? 

Senator McCarran. It was a private concern that was manufactur- 
ing this? 

Mr. Burcer. It was manufactured by the Emergency Export Corp., 
which is a private corporation, which was occupying and using under 
a lease and contract a Government plant. The Emergency ‘E xport 
Corp. is a private corporation. It sold this material to the Lion Oil 
Co. 

Senator McCarran. A private corporation ? 

Mr. Burcer. Yes. The Lion Oil Co. sold it to the Walsen Consoli- 
dated Mercantile Co., agent for the French Supply Council, and it was 
handled by Lykes Bros. stevedores and put on Lykes Bros. ships. 

Senator McCarran. Then it had passed out of the hands of the 
Government ! 

Representative Tuompson. Let us tell the other side of it. 

Senator McCarran. I want to get both sides. 

Mr. LeacuMan. The whole plan was conceived by the Government 
and they put their ordnance plants into operation which had been 
rendered inactive at the end of the war. All of this material was 
manufactured in 2 Government ordnance plants in Nebraska and 1 
in Iowa, Burlington, Iowa, and Wahoo, Nebr., and another place in 
Nebraska. The Army Ordnance Corps occupied the premises, ae 
it, and was in charge of the operation. They did bring in what i 
known as a cost-plus-fixed-fee contractor, namely, the Viekieriuny 
Export Corp., to handle the manufacturing details, but the Govern- 
ment had just been incorporated for that very purpose. 

The Government supervised it in great detail and the record so 
shows. The Government required that the Lion Oil Co. sell this 
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material to the representative of France and ordered them to do it 
through allocations and allotments. 

Senator McCarran. Who took the profit out of the manufacturing 
process ¢ 

Mr. LracuMan. The Government paid cost-plus-fixed-fee at 70 
cents a ton and that went to the Emergency Export Corp. 

Senator WreLxer. May I be heard before I leave ? 

The Cuatrman. Go ahead. 

Senator Werker. I would like to call attention to the minority 
opinion. I hope it isin the case at hand. At least, I have been read- 
ing until I am blind on the case that I thought was at hand. This is 
the minority opinion by Justice Jackson, Justice Black, and Justice 
Frankfurter of the Supreme Court: 

The fertilizer had been manufactured in Government-owned plants at the 
Government’s order and to its specifications. It was being shipped at its direc- 
tion as part of its program of foreign aid. The disaster was caused by forces 
set in motion by the Government, completely controlled or controllable by it. 

There must have been some evidence in the record or you would not 
have found three of the Supreme Court Justices making that state- 
ment in the minority opinion. 

Senator McCarran. What does the majority opinion say ? 

Senator Wetxrer. The majority says it was also controlled by the 
Government but they went on the tort claims duck-out. 

Mr. Bryan. They held there was no jurisdiction under the Tort 
Claims Act to hear this, but the majority opinion held also that this 
material was manufactured by the Government at its plants and under 
its control. If you will view this further statement on it, contrary to 
Mr. Burger’s views, that was the Government’s attitude all along, that 
this corporation served as a buffer between it and any character of 
responsibility, moral or ticsienine, 

Senator McCarran. Who took the profit out of the first process of 
manufacturing ¢ 

Mr. Bryan. I am not sure. 

Senator McCarran. Was that a private concern ? 

Mr. Bryan. No, sir; there was no private. This originated with 
TVA experimenting during the war. If you will permit this state- 
ment, I believe it will help you in your thinking. During the war 

ammonium sulfate was used extensively from these same plants in 
Europe. The British developed RDX which was much easier to 
handle and much easier to transport. That knocked out the demand 
for ammonium sulfate. 

However, TVA having a great investment down there in one of 
these plants was directed and undertook to experiment with making 
fertilizer out of it. 

They developed along with Hercules Powder Co. the pilot or experi- 
mental activities. They then took license from the Hercules Powder 
Co. of the Cairn’s explosive patent. The controlling opinion of the 
Supreme Court held and this is Justice Reed writing: 

Hercules Powder Co. had first manufactured a fertilizer compound on the basis 
of Cairn’s explosive patent, No. 2,211,738, of August 13, 1940. The Cairn’s process 
contemplates a product substantially identical to the Texas City FGAN. The 
process was licensed to the United States. 

TVA developed that and then there was the great demand in occu- 
pied areas for fertilizer. The Army overcommitted itself and in 1946 
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found itself short over 70,000 tons of FGAN for Korea, Germany, 
and other places. They had nowhere to get it because private industry 
was trying to supply private markets here in America, the farmers, 
so they used the device of priorities. They could not even use, because 
of the World Food Board, their own production. They had to go 
with the MM priorities and force the private manufacturers to lend 
this tonnage. They did lend to them. It was sent to Korea. They 
were lending this tonnage to the private manufacturers. That is the 
part that was in Texas City. 

However, under this device, which does not accord with the sug- 
gestion Mr. Burger reeves leave with you, and this, I think, is all 
persuasive: In November 1946, it now became necessary to send fer- 
tilizer to France, not an occupied country, to fight communism. They 
came in and applied to the ood Board for a higher priority and 
were granted 46,000 tons of material that had not even yet been manu- 
factured, but under the normal police power of a MM priority they 
could go anywhere that that material was and get it. 

In the meantime, the Government activates these three ordnance 
pee and makes this a AN, ep telling Lion Oil Co.. one of 


ose forced to give it to Korea, “You can have this material back.” 
Two things should | bene in ‘mind: The Emergeney Export Cor- 
poration, which Mr. Bu ‘ger says was the builer corporation between 


the Government and responsibility, was organized as a device on the 
cost-plus-fixed-fee basis because of certain labor problems and union 
problems and they paid them 10 percent, but for every man that EEC 


I 
} 


had, the Army had a counterpart sitting right there over him. The 
contract gave absolute divhetboen. 

Senator McCarran. Was a profit paid to the first manufacturing 
concern ¢ 

Mr. Bryan. No, sir; there has never been any profit. 

Senator McCarran. You told me 10 percent. 

Mr. Bryan. That was an operating fee. ‘The Government owned 


the property. The Government supplied the material. The Gov- 
ernment supplied the sacks, supplhed the plant, supplied every op- 
eration, the switching engines and this company was simply paid 10 


percent as an operating fee for the device I have told you of. 
Senator Danret. Mr. Chairman, May I at this time read the find- 
rs of the House Judiciary Subcommittee who heard the evidence ? 
The Cuatrman. Mr. Welker has to leave. He may want to ask a 
Lew questions. 
Senator Weixer. I anticipate that we are going to go on with this 
hearing in the afternoon. 1 will finish Senator Jenner’s hearing by 


noon. Inthe event we do not, I want to leave my vote in favor of the 
bill. 

The Cuatrman. Of course we have not heard from Mr. Burger. 

Senator Wetxer. I will be glad to take part in the hearing of Mr. 
Burger. It isa very interesting lawsuit. 

The CHatrman. Mr. Burger handled it and knows it from A to Z. 

Senator Weixer. Do you think we are really trying the same law- 
suit now or do you still think we are off the track ¢ 

Mr. Burcer. I think you are undertaking to retry a lawsuit which 
was tried for 5 years on which 16 judges have already passed and are 


divided. 
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Senator We.xker. You are familiar with the jurisdiction of this 
body ¢ 

Mr. Burerr. Oh, yes. I was not suggesting that you should not 
do it. 

Senator Weiker. You made the statement a moment ago that we 
were trying a different lawsuit. 

Mr. Burger. I said the discussion, I thought, was a different law- 
suit. 

Senator McCarran. We are getting off the line here. 

Senator We.ker. I wanted that clear before I left. 

Mr. Bryan. Half of the judges though as we did about jurisdic- 
tion of the court. This question is divided right down the middle 
all the way through as to the jurisdiction to hear our claim. 

Senator Dantev. Before we get off this point of control of the fer- 
tilizer, I would like to read the conclusion of the House Judiciary 
Subcommittee on the point irom page t of their latest report: 

Che particular fertilizer which blew up at Texas City was part of a project 
through which the United States Government was see king to carry out a pro- 


gram of foreign aid to various war-ravaged and famine-stricken areas overseas, 
It not only initiated the program 


that is, the United States Government— 


but controlled all phases of - project right from the manufacturing stage to the 
final delivery of the fertilizer at its destination. While it has been claimed that, 
pursuant to a sellback arsmbenenhs title to the FGAN at Texas City was not in 
the United States Government, a thorough study of the evidence makes it all too 
clear that the Government exercised substantially all the prerogatives of owner 
ship over the fertilizer, and, through a system of priorities, controlled or had the 
power to control the entire fertilizer program to the exclusion of all others. 

Mr. Chairman and members of the committee, there is no doubt 
that this fertilizer was going as a part of our foreign aid program to 

. foreign country, France. It was a humanitarian project as well as 
a a project that was for the benefit of our own country. 

It seems to me that when the Government without giving proper 
notice of the explosive characteristics had this property there at Texas 
City and the Government’s attempt to help people in a foreign coun- 
try brought about a great disaster which killed 570 people in our own 
country and injured 3,500 more people in our own country, it should 
exercise its moral responsibi lity to take care of our own people who 
were damaged as a result of part of this foreign aid program. 

Representative THompson. May I trace back a little of the legis 
lative history, Senator ¢ 

After the Supreme Court held that the jurisdiction did not lie 
the Federal district court, as the Representative of that district I was 
still cognizant of the tremendous damage done and the fact that it 
was admittedly a manmade disaster. 

On the advice of some older and wiser men than I in the House 
and because of the magnitude of the case, the number of people in- 
volved, and the size of the ultimate bill in dollars, it seemed idle to 
present the individual cases as private bills. Therefore, on the advice 
of the leadership and some of the senior members on our Judiciary 
Committee, I introduced a resolution just about a year ago calling 
for a special subcommittee to study this matter, a subcommittee from 
the Judiciary Committee to go to Texas, if necess ry, to do whatever 
was necessary, first of all, to find out whether there was lis ability on the 
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part of the Government and, if so, to find means of redress for the 
people. ; . 

Judge Jonas, who is here, was the chairman of that subcommittee. 
The other members were the ve ntleman from Massachusetts, Mr. Lane, 
the ranking Democrat on the subcommittee, and Mr. Hyde, of Mary- 
land. They made an exhaustive study. They held hearings down 1 In 
Texas. I would like to invite to your attention the fact that House 
Report 2024 came as a result of the activities of that subcommittee. 
The entire story is told, the history of the hearings and what was 
found. 

Senator Weriker. Would the Congressman yield so that I might 
make my last observation before I leave? I want to ask a question 
to see whether or not I am correct. 

Is it not a fact that the Supreme Court of the United States denied 
relief in this matter solely upon one ground, and that was the juris- 
dictional ground? Am I right or wrong? 

Mr. LeacuMan. You are absolutely right. 

Mr. Bureer. It is considerably broader than that. They said that 
there was no jurisdiction because they had not shown negligence on 
the part of the United States within the framework of the Tort Claims 
Act. Thatis not what I would calla jur isdictional question. 

Senator WeL_ker. How are you going to get in court if you cannot 
get there except under the Tort Claims Act ? 

Mr. Burcer. They were in court for about 4 or 5 years. 

Senator Wreiker. You did not have any jurisdiction according to 
the Supreme Court because you could not qualify under the Tort 
Claims Act. 

Mr. Burcer. Which provides a showing of negligence on the part 
of the Government. 

Mr. Lirrin. I might add that Mr. Justice Reed, writing for the ma- 
jority of the Supreme Court, did state that under no circumstances 
could they accept findings of negligence of the district court. 

Mr. Bryan. We do not agree with that. 

Mr. Lirrin. It is set out in the letter we wrote. It could not accept 
the findings of negligence at face value. It is too prolific, profuse, 
and sweeping. 

Senator McCarran. Can you point that out? 

Mr. Lirrin (reading) : 


a 
} 
] 
i 


No proper review could be exercised 





and it puts this in quotes 
by taking the “fact” findings of “negligence” at face value. 


Senator Werker. If you did not have jurisdiction, you could not 
take any factfinding anyway at face value or any value. 

Mr. Bryan. I might just read this language at this point in con- 
nection with what Mr . Liftin has said. 

The Cuatrrman. We would like to have the Congressman finish his 
statement. 

Representative Tuompson. My only additional statement is that I 
have never quarreled with the Supreme Court. I have never taken 
that into any consideration at all except that they said the proper 
forum was not the Federal district court. The Government had been 
responsible for the injury of a great many people. The Government 
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had taken a calculated risk. Somebody was responsible and every- 
thing pointed at the Government. 

That was the reason for the original resolution and the outgrowth 
of it in the present bill which is before you now. J am not quarreling 
with the Supreme Court. If they say that is not the forum, there is 
still a forum and that is the one we come before today. The whole 
case is going to be decided, I think, on the basis of your decision as 
to whether the Government was responsible. 

If so, I think we will all admit that the Government should pay 
just as a private operator would pay. 

[ wonder how the lawyers here present would like to have this 
case against Du Pont if they had been in the position the Government 
did occupy. They never would have gone into court because it would 
have been settled by the manufacturer. 

However, the Government was not in the position of a private 
operator and we take the position that they should pay exactly asa 
private operator would. 

Senator McCarran. A private operator, but you have a lot of in- 
tervening operators there that seem to me to be private operators. 
I have not studied this case at all. 

Representative Tuompeson. That has not been the finding of the 
House at all. 

Senator McCarran. You have had recited here by the gentleman 
who sits on my right three concerns that intervened between the Gov- 
ernment and the ship on which it was being loaded. 

Representative Tuomrson. Every step of the way was under Gov- 
ernment control. The record so shows. 

Senator McCarran. I would say to you, Mr. Chairman, that per- 
haps we ought to hear one side of this case at a time. I think that 
is best. It is more orderly. 

Representative THompson. I am through except for the questions 
that you want to ask me. 

The Cuarrman. Go ahead, gentlemen. 

Mr. Leacuman. I would like to make one statement right on that 
point, if I may, Mr. Chairman. The contract which the Govern- 
ment made with the Emergency Export Corp. had a recitation of 
about that long [indicating] reciting how dangerous this work was 
that the Government was asking the Emergency Export Corp. to 
undertake in these ordnance plants, that it is quite dangerous to life 
and limb, and that they wanted to be protected by the Government 
from any hazardous result in the operation, and that is in the contract 
with the Government. 

The parties knew that they were going into a real hazardous opera- 
tion and the Government agreed to protect the Emergency Export. 

Mr. Bryan. May I suggest this for your thinking: I really feel 
that this is a fair observation with respect to the position of the 
Department of Justice represented here by Mr. Burger and Mr. Liftin: 
This is another jurisdiction. We are undertaking here as we under- 
took in the House to submit to findings of fact. The House has found 
facts. Weare submitting them here to you, not under the construction 
of the Supreme Court opinion. That is over with. 

I think I join Senator Welker 100 percent. That is another lawsuit. 
But so that you may be fully advised on that, here is what the Court 
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said, and this is why we disagree with Mr. Liftin’s views just ex- 
pressed. This is Justice Reed writing: 
The court of appeals en banc unanimously reversed— 


but there were 3 opinions and there not any 1 of the 3 agreed with 
the other— 


but since only 3 of the 6 judges explicitly— 

and there is a difference in the word “explicit”— 

rejected the bulk of these findings— 

not all of them— 

we shall consider the case as one in which they come to us unimpaired. 


I submit the word “unimpaired” is the most expressive word you 
could possibly use. The Supreme Court did accept those fact findings 
unimpaired, but held that they produce a bar of jurisdiction, because 
of the discretionary provisions of the act which the majority opinion 
construed to start with the President going all the way down through 
every operating level. 

If you decided anything it was discretionary and therefore you had 
no jurisdiction. 

Returning again, we submit that it is enormously important that 
two concurrent bodies here who dealt with this held no jurisdiction. 
Now, you are dealing with it as having original power to find and 
determine facts and to determine the sources of those facts and to 
reach a decision as to whether there be or not be a moral, equitable 
and, where the subject to suit, a legal liability on the part of the 
Government on this proceeding. 

should like to point out another misapprehension that came on 
the table a moment ago, and that is because there were these simulated 
conditions, and I want to point out something else that you gentlemen 
will realize the importance of: Under the money appropriated to the 
Government it could only supply fertilizer to occupied areas, but it 
decided it wanted to supply fertilizer to unoccupied areas, so the 
device to get around was to use this corporation just created. It had 
just been organized by the Spencer Chemical Co. for that purpose, to 
supervise the making of this material and use the device of sell-back 
under controlled priorities, because then France could come and get 
the material. Puerto Rico could come and get the material and did 
come and get it, and about 29 other countries that were not occupied 
areas. I am not quarreling with the devices used. Probably, the re- 
sults were beneficial. I am suggesting, first, as an answer to these 
so-called corporations and this so-called ee of title, it was a 
simulated progression of title because the Government controlled it 
under MM priorities. 

France came to the Lion Oil Co. and took the stuff. 

Senator McCarran. They controlled the output? 

Mr. Bryan. The Government? 

Senator McCarran. Yes. 

Mr. Bryan. They controlled the proceedings to the very field it 
went in. The Lion Oil Co. was squawking like a baby : “We want this 
for our domestic customers.” France came with an MM priority from 
the World Food Board and took the stuff. 
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Senator McCarran. I cannot see the efficacy of your argument at 
all in that line. What difference does it make who took it? ‘The ques- 
tion is: Who handled it? Who was responsible for it? Who manu- 
factured it? 

Mr. Bryan. That is right. That goes to establish that the United 
States Government manufactured and had the material controlled by 
priorities all the way through. 

Senator McCarran. You clear that point to me and you will clear 
my mind, because that is what I want to be cleared on. 

Mr. Bryan. It is as ancient as the law of commerce a manufacturer 
of an inherently dangerous material cannot stop at his switchyard 
gate. He cannot delegate his responsibility for casting into public 
commerce a dangerous material without appropriate warning. 

Senator McCarran. We had that in the firecracker case. 

Mr. Bryan. It has not changed any, Senator. Our basic position 
there was legal liability of the Government is based on two common 
grounds: A shipper signing the bill of lading and putting this material 
into transport cannot fail to disclose the inherence dangerous char- 
acteristics. A manufacturer follows it all the way through and he has 
to be liable for it. As Justice Jackson points out here again in the 
dissenting opinion, on those two bases, were there jurisdiction, were 
there legal liability, we would be overwhelmingly entitled to a claim 
against the Government. 

However, the focus today is, it seems to me, and I suggest this: Are 
you gentlemen content to believe that there has been a most exhaustive 
hearing and examination of the evidence by the House Judiciary Com- 
mittee ‘appointed for that purpose, and does it sound reasonable to you 
and does it under its terms afford us a right of recovery ? 

Senator McCarran. I am always glad to have the advice of the 
House, but I like to try a case on its merits before this committee. 

Mr. Bryan. That is what we are doing right now, trying to prove 
to you that we are entitled to all that the House thinks we are. 

The CuarrMan. Gentlemen, Is there anything more on your side? 

Mr. Bryan. I would like, if I may, to put into the record a review 
which lists any number of bills on subrogation. 

The CuHarrMan. It may be filed. 

(The review above referred to was filed with the committee. ) 

Mr. Bryan. I would like leave to file a reply. Mr. Reed of the House 
Judiciary sent on the letter of the Department of the Army by Mr. 
Stevens and gave us an apportunity to reply to it. If I may file that 
as a part of this record, I would appreciate it. I apologize for it. 
Half of it was written in Texas and half was written up here so it is not 
in too good a shape but the material is in there in which we offer our 
views about the letter of the Army. 

The Cuarrman. It will be admitted. 

(The reply referred to follows :) 

Law Orrices or AusTIN Y. BryAn, JR., 
Houston, Tewv., June 12, 1954. 
Cuauncey W. REED, 
Chairman, Judiciary Committee, 
House of Representatives. 


My Derar Mr. Reep: Opportunity to examine the letter of June 8, 1954, from 
Mr. Robert T. Stevens, Secretary of the Army, addressed to you, touching the 
subject of H. R. 8572, 83d Congress, a bill to provide a method for compensating 


— 
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claims for damages sustained as the result of the explosion at Texas City, Tex., 
seems to justify these topical treatments with following limited amplifications. 

In my opinion, the letter of Mr. Stevens and opinions herein expressed are 
subject to these critical comments 

1. Clearly the writer of the Stevens’ letter chooses to ignore and fails to recog- 
nize the constitutional and inherent right of Congress to set up a special fact- 
finding body, agency or group, as you have done with your committee under 
House Resolution 275, to find the facts and conditions of legal, moral, and equi- 
table liability of the Government in the Texas City situation. 

2 The letter of Mr. Stevens obviously ignores the very careful findings of 
this committee on facts at Texas City and undertakes to argue the law and the 
facts as if the report of the Committee on the Judiciary were nonexistent; thus 
making anything Mr. Stevens says on the subject thoroughly moot and in direct 
conflict with the solemnly determined conclusions of this commiittee. 

3. The whole letter of Mr. Stevens, evincing the unconcealed animosity it does 
toward the claims of Texas City, becomes little more than an empiric, dialectic 
tirade against the claims at Texas City which your important and legally 
trained committee has carefully found were well founded. Perhaps it is aceurate 
to suggest that the human equation pervades fully the fabric of the Army. 
It would be much too much to expect the Army to admit its own guilt of neglect 
as the facts at Texas City clearly establish and as have been found unimparied 
by the United States district court and this committee through its investigations. 
It is thus but natural that any Army report on the subject would be adversary 
and antagonistic to the logical conclusions to be drawn from the facts, and the 
verity, rightfulness, and integrity of the claims presented. 

Some expressive evidence of the apparent disposition of the opinion of Mr. 
Stevens to leave the impression that the 8. 8S. Grand Camp was a ship full of 
munitions, and that these munitions rather than FGAN exploded and caused 
the damage may be inferred from the rather pointed use in Mr. Stevens’ opinion 
of the word “munitions” in six different spots in the opinion; a favorite expres- 
sion being indicated by this quote: “Among the Grand Camp transit cargo on 
arrival was a quantity of munitions.” 

Had the writer of Mr. Stevens’ reply seen fit to give a record reference any- 
where in it, he might have discovered readily that the munitions referred to con- 
sisted of 16 cases of small-arms ammunitions. (R 20851.) He would have 
further discovered that these were small caliber and were stored in hold No. 5 
in the Grand Camp and were separated from any FGAN storage by steel bulk- 
heads (R. 12273, 12237, 12321, 12082.) As repeatedly found by Army and 
Government experts, the munitions had absolutely nothing to do with the con- 
ditions of destruction occurring at Texas City. (R. vol. 35, p. 26180.) Such a 
slanting of the opinion must justify the inference that the reference to munitions 
wis intended to cast doubt as to the sources of explosion. 

4. The writer of Mr. Stevens’ letter makes no effort whatsoever to give any 
record reference to more than 33,000 pages of court-received record evidence 
to support any of the extravagant and personalized conclusions appearing in 
Mr. Stevens’ opinion. This manner of discussing a fully documented contro- 
versy is in direct and sharp conflict with the manner in which claimants presented 
their testimony before this committee. 

Reference to the record before this committee will show that every statement 
made by plaintiffs in support of their claims of moral, legal, and equitable lia- 
bility on the part of the Government is directly and accurately documented and 
referenced to the official court records. 

5. The vigorous, unreferenced, and undocumented assault made by Mr. Stevens’ 
letter upon the carefully developed findings of this committee of legal, moral, 
and equitable liability on the part of the Government for the happenings at 
Texas City brings to sharp focus the fact that the Secretary of the Army and 
no representative of his made any effort to put in any evidence at the hearing 
before this committee, contrary to that presented by the plaintiffs and support- 
ing any of the conclusions now appearing in Mr. Stevens’ letter. This is doubly 
significant when it is remembered that Gen. Claude M. Mickelwait, Assistant 
Judge Advocate General of the Army, was informed of the hearings to be had 
by the representatives of this committee and attended such hearings in Galveston, 
Tex., on November 16, 17, and 18, 1953, without undertaking directly or through 
the personnel of his office or jurisdiction to offer any facts or testimony what- 
soever 

The significance of this continues in the light of the fact that General Mickel- 
wait and his staff were assigned by the Army to actively assist and advise in 
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the defense of the legal suits in the Texas City claims situation and they par- 
ticipated in the matter all the way from trial in the district court through to 
the Supreme Court. This means the Army was fully aware of all facts 
developed and could have offered testimony at the hearing before this com- 
mittee if it had had any evidence to support its undocumented conclusions 
appearing in letter of Mr. Stevens dated June 8, 1954. 

6. The unreferenced and undocumented attack of the Army through the letter 
of Secretary Stevens of June 8, 1954, on the integrity of the claims made and 
the correctness of the findings of this committee, and particularly the com- 
pendium of statements of knowledge of dangerous and explosive characteristics 
of FGAN, and admissions of fact and fault and neglect on the part of the 
Government attacked by Mr. Stevens beginning at page 20 of his letter should be 
weighed in the light of these circumstances: 

On the very question of this compendium, claimants, through their presenting 
counsel at the hearing before this committee made this statement in the record: 

“They are quotations, they are taken directly and they are offered for the 
commonsense ordinary import and connotation that the language carries. 

“We challenge the Government to suggest or find, because we have given the 
record references, any place we have taken them out of contert or distorted 
them, and will welcome a reference at any time by this committee to the record 
itself on any excerpt or quotation so that the whole or any part may be read. 
We challenge the Department of Justice to check the record itself, and we 
welcome checking there any quotation we give by any member of this committee 
or its permanent staff.” [Emphasis supplied.] (Pp. 30-31, Texas City disaster 
hearing record.) 

General Mickelwait was present when this statement was made, and at no 
time has he seen fit, himself or through any of his personnel, to send to this 
committee any material responding to this challenge. To await the extended, 
serious deliberations of this committee’s special committee hearing evidence and 
the filing of its report on the facts, and its conclusions to file the letter of Mr. 
Stevens, tends to suggest that the Army could not meet the challenge, and in 
fact, aid this committee by testimony supporting the conclusions now appearing 
in the delaved attacks of Mr. Stevens’ letter. 

7. It is quite obvious that Mr. Stevens’ letter is substantially but a rehash 
of the position the Army and the Department of Justice have taken from the 
beginning of the litigation in this matter 7 years ago. The material in Mr. 
Stevens’ letter is the same material in slanting an argument presented in brief 
by the Government, signed by the Department of Justice and the Army in the 
Circuit Court of Appeals in New Orleans and the Supreme Court in Wash- 
ington. All of the ideas, opinions, and attitudes appearing in Mr. Stevens’ 
letter have been argued many times before and were reviewed by this com- 
mittee’s special committee to hear the facts at Texas City before the filing of 
this committee’s report on March 24, 1954. 

It is pertinent to observe that Mr. Stevens’ letter continues to argue the 
issues as if this committee had not made careful and detailed fact findings for 
the use and benefit of Congress. The time to have presented these arguments 
was prior to the filing of this committee’s report, not afterward, as was done by 
the Department of Justice in the letter of Mr. Warren E. Burger of January 
4, 1954, addressed to the Honorable Edgar A. Jonas, Committee on the Judiciary, 
House of Representatives. 

It is probably more than coincidental that Mr. Stevens’ letter of June 4, 
1954, and Mr. Burger’s letter of January 4, 1954, both continue to argue the 
legal aspects of the opinion of the Supreme Court, circuit court of appeals and 
the district court on the strict legal issues. Their continued and involved 
arguments, oddly enough, ignore the fact that the minority opinion of the 
Supreme Court found exactly as this committee has found on the facts. 

Such legalistic, narrow arguments as appear in Mr. Stevens’ letter ignore 
completely the right of Congress, a coordinate body under the Constitution, to 
set up its own fact-finding agencies and determine facts for its own use and 
benefit in determining whether the Government is legally, equitably, and morally 
liable under a given set of circumstances for damages ensuing. 

8. The letter of Mr. Stevens, purposely or otherwise, fails completely to ree- 
ognize that Congress is the only branch of the Government that may waive the 
immunity from suit possessed by the sovereign Government of the United States. 
It is not the discretion and function of the War Department to pass upon the pro- 
priety and the moral and equitable reasons for waiver of such immunity. It 
would appear that Mr. Stevens’ letter assumes to usurp the function and dis- 
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cretion of the Congress in this matter. Mr. Stevens’ letter further ignores and 
escapes the validity of the proposition that Congress, having determined to waive 
immunity, that the Government’s actions at Texas City may be measured by the 
ordinary yardstick of legal liability. When so measured, as found by this com- 
mittee, there is legal liability for the negligence, neglect, and oversight of the 
Government in the circumstances leading up to Texas City. 

Mr. Stevens’ letter further, without legal support, undertakes to give denial 
to the right of this committee to make such findings of legal liability. This is 
indeed a presumptuous approach to the subject. 

9. It is perfectly clear from a reading of Mr. Stevens’ letter of June 4 that 
the opinions there contained do not in any fashion undertake to analyze, evalu- 
ate, and advise this committee on whether the Congress should assume moral 
and equitable responsibility for the circumstances resulting in Texas City and 
the enormous hurt, injury, and damages flowing therefrom. The letter of Mr. 
Stevens is in pointed contrast and conflict with the attitude of the Army as 
expressed by General Michelwait at the hearings before this committee when 
he said: 

“TI suppose you may wonder why an Army officer is here with the committee, 
and perhaps a brief explanation might clarify that. In respect to private bills 
the department most concerned is customarily requested to make a report, and 
I suppose you found out that the Army was quite concerned in this matter. Ac- 
cordingly, if a bill is introduced, we are under the impression that the Army 
will be called upon to make a report. That being the case, it was thought by 
the committee staff that it would be an advantage to the Army to hear the evi- 
dence given here, and to assist us in evaluating the moral or equitable aspect of 
the claims as distinguished from the legal aspect considered by the court.” 

A reading of Mr. Stevens’ letter shows that the burden of it undertakes to 
argue only the legal aspects as indicated by the opinions of the courts. It is 
only too clear from Mr. Stevens’ letter that it assumes an adversary and legal- 
istic approach to the question of whether the Army should be found guilty of 
legal negligence and neglect. At no part or place of Mr. Stevens’ letter does he 
discuss those sections of the bill undertaking to establish duties on the part of 
the Army and the feasibility and desirability of the Army performing those 
duties. 

10. It is abundantly obvious from a reading of Mr. Stevens’ letter that the 
Army retains and continues a deep, ingrained, and aggressive sense of outrage, 
hurt, and injury because of the claims made growing out of Texas City, and 
retains all of the fierce intention and purpose to avoid the fixation of any re- 
sponsibility, legal, moral, or equitable on the Army for neglect and negligence 
for its own acts and omissions occurring prior to and leading up to the catas- 
trophe of Texas City. 

Because of such unconcealed animosity and the strong adverse feelings devel- 
oped in more than 7 years of litigation with these claimants, it is believed the 
Army is not the correct agent for the delegation of duties of determination of 
damage sustained by these claimants. 

It may be profitably noted in passing that pages 2 through 9 of Mr. Stevens’ 
letter are but a warmover rehash of the brief material appearing in pages 1 
through 24, brief of the United States in the Supreme Court. This material has 
been fully examined and reviewed by your committee and its counsel as a result 
of examining the briefs in the Supreme and other courts. I think probably that 
considerable light and aid can be advanced in examining Mr. Stevens’ opinion 
by setting in apposition the sharply contrasting and conflicting statements made, 
first, by your committee after careful examination of the record, and second, by 
Mr. Stevens’ undocumented and unrecord-referenced letters. The story is 
pretty well told by an examination of the contrasts : 
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(1) The disaster occurred as a result The War Department did not itself 


of the explosion of an inherently dan- undertake to manufacture the fertilizer 
gerous material manufactured, pack- (p. 5). 

aged, shipped, and controlled by the 

United States Government under the 

label of fertilizer (p. 2). 
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* * * it was nevertheless the United 
States Government which conceived and 
initiated the foreign-aid program and 
it was the Government which controlled 
or had the power to control all phases 
of the project right from the manufac- 
turing stage to the final delivery of the 
fertilizer at its destination (p. 2). 

(Compare also statement Mr. Justice 
Jackson in Dalehite v. United States 
(346 U. 8S. 15, 48), “The disaster was 
caused by forces set in motion by the 


Government, completely controlled or 
controllable by it.”’) 
(2) The particular FGAN_ which 


blew up at Texas City was manufac- 


tured under an explosives patent at 
Army ordnance plants formerly used 
for the manufacture of munitions. The 


production program was placed under 
the immediate direction of the Army’s 


Field Director of Ammunition Plants 
(p. 12). 
(3) It was suggested as a plausible 


explanation of the origin of the fire that 
a lighted cigaret butt may have been 
dropped into the hold of the Grand 
Camp in the space between the ship’s 
shell and the stacked FGAN during the 
loading operations. However, a review 
of some 33,000 pages of testimony and 
exhibits disclosed no direct or depend- 
able evidence in support of this suppo- 
sition (p. 11). 

(4) The Supreme Court through its 
majority decision decided that the acts 
of negligence found by the district 
court could not give it jurisdiction to 
entertain the lawsuits, because the 
claims were based upon the exercise of 
a “discretionary function” within the 
meaning of the Federal Tort Claims Act. 
To put it another way, the Supreme 
Court held that the Federal Tort Claims 
Act did not apply to the type of gov- 
ernmental action involved in the Texas 
City disaster litigation (p. 3). 

The Supreme Court did not go into 
the question of whether or not the Gov- 
ernment was at fault; it did not hold 
the Government free from negligence. 
It simply held that even if it was to as- 
sume that the Government was negli- 
gent, there could still be no recovery be- 
cause the courts, on account of the 
wording of the Tort Claims Act, were 
without power to grant relief. Thus it 
is clear that the claimants had no day 
in court (p. 5). 

(5) For reasons to be stated later 
in the report the committee is of the 
considered opinion that the United 
States Government is wholly responsible 
for the explosions and the resulting 
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The procedures and_ specifications 
used were those which had been evolved 
over the years and were initially pre- 
pared by the independent contractors 
upon whose experience and know-how 
the Ordnance Department relied (p. 5). 


Although the longshoremen under- 
stood that smoking was prohibited dur- 
ing cargo loading and storage, the rule 
was disregarded and not enforced by 
the ship’s officers (p. 7). 


The Supreme Court certainly did not 
accept the findings of negligence of the 
United States district judge as later 
examination of its decision will plainly 
show (p. 9). 


An impartial view of the evidence 
compels the conclusion that no legal 
basis can be found for determining that 
the United States in any way is liable 
for the Texas City disaster (p. 10). 
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catastrophe at Texas City; that the 
disaster was caused by forces set in 
motion by the Government, completely 
controlled or controllable by it (p. 1). 

The committee, as will be pointed 
out in this report, is of the firm belief 
that the United States Government is 
wholly responsible for this catastrophe 
(p 2) 

The evidence before the committee 
overwhelmingly proves that FGAN, an 
inherently dangerous and hazardous 
explosive, was introduced into the flow 
of commerce by the Government with- 
out proper safeguard (p. 16). 

It not only initiated the program 
but controlled all phases of the project 
right from the manufacturing stage to 
the final delivery of the fertilizer at 
its destination (p. 16). 

With this knowledge, namely, that 
ammonium nitrate when subjected to 
high temperatures, contamination, car- 
bonaceous, and other sensitizing forces 
would explode, the Government in 1943 
commenced the production of FGAN 
(p. 7). 

The disaster occurred as a result of 
the explosion of an inherently danger- 
ous material manufactured, packaged, 
shipped, and controlled by the United 
States Government under the label of 
fertilizer (p. 2). 

(6) The Government, however, did 
little about those complaints. The de- 
livery of FGAN to the carriers and other 
people handling the shipments continued 
without change in handling procedure 
or notification of FGAN’s dangerous 
characteristics Instead, the Govern- 
ment emphasized that FGAN was a 
fertilizer (pp. 9-10). 

The basic ingredient of FGAN was 
ammonium nitrate, long use as a com- 
ponent in explosives (p. 6). 

The Government knew it had a good 
fertilizer in FGAN. It was also aware 
of the fact that FGAN possessed cer- 
tain dangerous qualities Ammonium 
nitrate, the basic ingredient of the fer- 
tilizer FGAN, had a formidable repu- 
tation for treachery. Over the years 
it had caused, through explosion, con 
siderable destruction of property and 
lives. 

(7) Instead, the Government empha- 
sized that FGAN was a fertilizer rather 
than an inherently dangerous explosive. 
The labeling on the bagged FGAN was 
as follows: “FERTILIZER” in large let- 
ters; in smaller letters underneath, 
“Ammonium Nitrate,” nitrogen 32.5 
percent. According to the testimony, 
the word “fertilizer” is normally re- 
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As has been established, the United 
States did not invent, manufacture, 
warehouse, or load on vessels the fer- 
tilizer here involved. All of the above 
transactions were accomplished by pri- 
vate commercial firms that were in 
no way controlled by the United States 
(p. 10). 

Nor can the United States be con- 
sidered liable under the theory that it 
was the supplier or shipper of an in- 
herently dangerous product (p. 10). 


Surely, in the face of such languag 
and impartial opinions, it cannot be 
seriously contended that the United 
States was in posession of, or, with the 
exercise of due care, should have been 
in possession of, knowledge concerning 
dangerous qualities of this fertilizer 
not generally known, which it did not 
communicate to others to whom it 
supplied the fertilizer. 


In any event, it is clear that such 
notice as is required by the most strin- 
gent principles of “shipper’s liability” 
was given in this case (p. 15). 

But this case does not involve a sit- 
uation where the United States could 
reasonably anticipate that the rail car- 
riers, the consignee, the freight for- 
warder, the stevedoring companies and 
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garded in industry as a familiar and 
harmless substance. Workmen who 
handled the material at Texas City 
testified that they viewed FGAN as no 
less safe and inert than flour or 
cement (p. 10). 

The fertilizer, in accordance with 
contract requirements, was shipped by 
rail, under Government bills of lading, 
from ordnance plants in Nebraska and 
Iowa to the French Supply Council as 
consignee in Texas City (p. 10). 

It would be a most difficult task re- 
sulting in a voluminous report if the 
committee was to go into a detailed ac 
count and analysis of all the testimony. 
For this reason and to simplify mat- 
ters there has been set out in the ap- 
pendix a compendium of statements, 
all by responsible officials and agencies 
of the United States Government. The 
committee believes that these state- 
ments clearly demonstrate the Govern- 
ment’s awareness and knowledge of the 
dangers and explosive characteristics 
of FGAN, 

(8) The event of the disaster at 
Texas City was, of course, the best 
proof that FGAN is an inherently dan- 
gerous explosive. The Army had been 
using ammonium nitrate for years as 
a component in the manufacture of ex 
plosives. The particular FGAN which 
blew up at Texas City was manufac- 
tured under an explosives patent at 
Army ordnance plants formerly used 
for the manufacture of munitions. The 
production program was placed under 
the immediate direction of the Army’s 
Field Director of Ammunition Plants. 
* * * There was a continuing history 
of fire, complaints of overheated FGAN 
in charred bags, and incidents of am- 
monium-nitrate explosions. The com- 
mittee is of the opinion that there is 
not the slightest basis for the belief 
that FGAN was an impotent product. 

Yet, in the shipment of this product, 
the Government treated it as an every- 
day commodity of commerce. Common 
carriers and people who handle cargo 
in transit cannot be expected to pos- 
sess the facilities or the technical 
knowledge to determine for themselves 
the latent and inherent dangers of com- 
plex compounds. It is incumbent upon 
manufacturers today to keep pace with 
the times and use the greatest caution 
and integritiy to insure the saftey and 
well-being of all. 

Any Government claim, therefore, 
that FGAN’s hazards were unforeseen 
is unavailing in the light of its knowl- 
edge that FGAN possessed explosive 
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the ocean carriers would not inform 
their employees and other interested 
persons of what they knew—that the 
fertilizer was basically ammonium ni- 
trate (as marked on each bag), a com- 
monly known oxidizing material. 
Rather, the United States knew that 
every party concerned with the trans- 
action was aware that the fertilizer was 
ammonium nitrate (p. 16). 


It is clear that the railroads, the 
warehouseman, the stevedoring com- 
panies, the freight forwarder, the 
owners of the ships and their crews, 
were all aware that the fertilizer was 
ammonium nitrate and as aware of its 
qualities as was the United States 
(p. 19). 
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characteristics. It had the duty and 
obligation to know, its own product and 
to ascertain the enormity of the forces 
it was turning loose upon unsuspecting 
persons (pp. 12-15). 

(9) It has been urged that when the 
Government returned the fertilizer to 
Lion Oil by delivery to the railroad cars 
at the ordnance plants, it completely 
divested itself of all ownership, posses- 


sion, and control of the FGAN When 
how- 


the facts are carefully analyzed, 
ever, and viewed in the light of the Gov- 
ernment’s entire foreign-aid fertilizer 
program, it is believed that it made very 
little difference whether title to the 
FGAN passed or did not pass legalwise 
to Lion Oil because the Government had 
already committed the material to 
France and was in through a 
system of priorities, of the material’s 
While the Government did not 
ship the FGAN directly itself and the 
material traveled through private in- 
dustry to comply with the sellback ar- 
rangement, private producers neverthe- 
less were still required to ship the fer- 
tilizer according to and in compliance 
with the Government directions. The 
Government was permitting a deviation 
of its method but not of its objective. 
(p. 13). 

The Government, however, was deter- 
mined that its own commitments should 
be met. * * * In order to prevent this, 
it worked out and adopted the device of 
deliverying the fertilizer to private in- 
dustry and then, through a system of 
priorities, it forced the producers to sell 
the material to France and the foreign 
countries to which it was committed 
(p. 14). 

In accordance with French shipping 
instructions transmitted through Lion, 
the FGAN was shipped to Texas City. 

It is clear from the foregoing that 
the whole operation was one of Govern- 
ment control. The so-called delivery to 
Lion was at best a mere paper trans- 
action. Lion had the role of a mere 
automaton in the fulfillment of the 
Government’s commitments to France. 
* * * Whatever may be the technical 
and legal connotations to be drawn 
from the sale transaction, there can be 
no doubt in the minds of fair and rea- 
sonable persons that because of its com- 
plete dominance over all phases of the 
program, the responsibility for the 
FGAN involved in the Texas City dis- 
aster was the Government’s (p. 15). 

(10) There can be no doubt that the 
fertilizer known as FGAN is a dan- 
gerous and hazardous explosive. The 


control, 






course 
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A misconception still exists that the 
United States controlled the fertilizer 
at Texas City and, therefore, should as- 
sume responsibility for the losses which 
occurred there (p. 19). 

The United States exercised no con- 
trol over the time or place of shipment 
of the fertilizer at Texas City (p. 19). 

[t is clear then that the United States 
Government was not in control of the 
shipment in question at Texas City and 
therefore may not be charged with re- 
sponsibility upon the basis of continu- 
ng control (p. 20). 


The evidence clearly establishes that 
the fertilizer at Texas City was not a 
new product; that it is not an inherently 
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disaster itself is ample proof of this 


fact,.* * * 
Government responsibility for the 
whole program can be fixed by the 


statement of the Supreme Court, which, 
on page 18 of the majority opinion, 
reads: “This fertilizer had been pro- 
duced and distributed at the instance, 
according to the specifications and un- 
der the control of the United States.” 

The evidence before the committee 
overwheliningly proves that FGAN, an 
inherently dangerous and hazardous ex 
plosive was introduced into the flow of 
commerce by the Government without 
proper safeguard. That fact alone, in 
the opinion of the committee, is suf- 
ficient to place responsibility on the 
Government, for it is a well-established 
jurisprudential principle that the man- 
ufacturer of a dangerous commodity 
who introduces it into the stream of 
commerce must fully test its properties 
and even though the product has passed 
beyond its ownership and control, it 
must nontheless take adequate precau- 
tions and give adequate warnings for 
the protection of those who may be ex- 
posed to the danger. This the Govern- 
ment failed to do (p. 16). 

For reasons set out in the preceding 
pages, the committee is of the considered 
opinion that the Government is wholly 
responsible for the explosions at Texas 
City and the resulting catastrophe. It 
therefore recommends that Congress 
take appropriate action, through legis- 
lation, to compensate claims for pro- 
perty damage, personal injuries, and 
death caused by the explosions which 
occurred at Texas City, Tex., on April 
16 and 17, 1947 (p. 17). 

Instead the Government emphasized 
that FGAN was fertilizer rather than an 
inherently dangerous explosive. The la- 
beling on the bag FGAN was as follows: 
“FERTILIZER: Ammonium Nitrate-Nitro- 
gen 32.5 percent.” 

According to the testimony, the word 
fertilizer is normally regarded in in- 
dustry as a familiar and harmless sub- 
stance. 
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dangerous substance; that the United 
States breached no duty owed to any- 
one arising out of its limited involve- 


ment in the manufacturing and ship- 
ping of the fertilizer; that all the 
knowledge concerning the fertilizer, 


which the United States possessed, was 
also possessed by all who handled the 
material; and that the fertilizer at 
Texas City was in no way under the 
control of the United States (p. 25). 

No legal basis can be found for the 
assumption of liability by the United 
States in this case (p. 25). 

No legal or equitable basis can be 
found to support the position that the 
Government is responsible, or should as- 
sume responsibility for the explosions at 
Texas City. For all the foregoing rea- 
sons, the Department of the Army 
strongly recommends that this bill be 
not favorably considered by the Con- 
gress (p. 26). 


The bags were stenciled “Frrtr.izer— 
AMMONIUM NITRATE-NITROGEN 32.5 PER- 
CENT’ with “AMMONIUM NITRATE” in 
prominent lettering in the description. 


It is believed that the foregoing constitutes undocumented conclusions on the 
part of the writer of the Stevens’ letter with the carefully researched conclusions 
and findings of fact appearing in your committee’s report speaks eloquently for 
the credit to be given your report and the partisan slant to be accorded the 


Stevens’ letter. 


There are some other misapprehensions of fact and slanted con- 


clusions appearing in Mr. Stevens’ letter which would justify examination. I 
suppose I cannot cover all of these items within the useful limits of the letter 


comment on Mr. Stevens’ report. 


Some, however, will be noticed. 


I return again to the 6 or 8 studied references to quantity of munitions and 


the statement at page 2 


of Mr. Stevens’ report that “at about 9:15 a. m., an 


explosion blew off the vessel's stern section, the location of No. 5 hold where 
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the munitions were stored, and almost instantaneously a seeond explosion fol- 
lowed resulting in complete destruction of the remainder of the vessel.” 

The desired implication is that the munitions blew first. 

This conclusion is hardly in accord with the Government’s own Bureau of 
Mines finding that “only 16 cases of small arms ammunition” were in hold No. 5 
(R. 21813) and that this ammunition was nothing but rifle shells (R. 12274, 
12370, 12397). This conclusion is contrary to the sworn testimony of Govern- 
ment’s own Mr. Rinkenback’s statement (R. 26180), “Here it was that detonation 
originated and this was propagated to the rest of the cargo in hold No. 4. The 
fact that this detonation was transmitted to the FGAN in hold No. 2 which 
detonated separately and formed a separate crater shows how completely the 
cargo in hold No. 4 must have undergone detonation.” 

This free slanting in conclusion of the Army report to its own views encounters 
conflict with its own Bureau of Mines conclusion that “the detonation of ain- 
monium nitrate fertilizer on the steamship Grand Camp in Texas City, Tex., 
April 16, 1947, was undoubtedly caused by fire in hold No. 4” (R. 21831). See 
also R. 14975. 

At pages 6 and 7, the statement that FGAN was loaded between two lots of 
sulfur cargo must be considered in the light that steel bulkheads separated 
entirely the FGAN from the sulfur. 

I cannot ignore the correct facts negating the fifth paragraph of Mr. Stevens 
report on page 7 dealing with supposed smoking of cigarettes or pipes as a source 
of the fire in hold No. 4 of the steamship Grand Camp. ‘This committee report 
after noticing the Army’s suggestion of smoking as a source or origin of fire was 
on the strongest factual bases when it held 

“However a review of some 33,000 pages of testimony and exhibits disclosed 
no direct or dependable evidence in support of this suspicion.” This statement 
of the committee is absolutely correct. 

Witness Mendoza, a longshoreman, testified unequivocably in accord with the 
testimony of other eyewitnesses that he had not seen any smoking of the hold of 
the Grand Camp on the morning of the explosion or on the preceding day (R. 
12359-—64, 12871, 12373). This is the same Mendoza mentioned in the Army report. 
(What the Army report failed to state was that Mendoza had seen smoking in 
other ships than the Grand Camp.) : 

Testimony at the trial conclusively showed that No. 4 hold was not worked 
the night of April 15 which preceded the explosion of April 16 (R. 12255-56, 
12291-92, 12333, 12694—99, 12714-15, 12718). 

Of the many witnesses only one testified to the contrary and he later volun- 
teered that he was mistaken (R. 12477-81). 

The location of the fire under the tween deck near the skin of the ship could 
not be reached by cigarette dropped from the hatch coaming (see photograph of 
No. 4 hold of Grand Camp) (R. 21806-08). 

The only person smoking on the Grand Camp was Corbertt, winchman, on 
No. 4 hold, who was located 6 to 8 feet from the hatch and who disposed of 
cigarette butts by throwing them in a pool of water on the deck formed from 
steam in the winch cylinders (R. 12250-52). 

No wonder the district court, on first hearing the case, was moved to find: 
“There is no evidence, certainly no dependable evidence, that the fire started 
from the cigarette or other extraneous cause or that the fertilizer on the bags 
containing it, etc. was set on fire by some person” (findings (B) (Z), R. 887-88, 
904-06 ). 

Mr. Stevens’ report, on page 22, quotes the opinions expressed in the Coast 
Guard hearing as to unauthorized smoking. This activity in Mr. Stevens’ letter 
ignores the fact that the Coast Guard, when it came to making its expressed 
findings of the fact did, in finding No. 45, conclude that “‘the fire on the steamship 
Grand Camp which preceded the explosion was of undetermined origin” 
(R. 2076). 

At page 8 on the report, effort is made to leave the impression that the in- 
troduction of steam into hold No, 4 of Grand Camp was a negligent error on the 
part of the master of the ship. This conclusion ignores the well-known mari- 
time requirement that fires shipboard be smothered by steam. It also ignores 
the fact that the Government did not advise the public that deluging with 
water was the correct way to put out the FGAN fire. This information was 
kept as a secret-restricted document (R. 27871) until after Texas City when 
interagency committee for the first time recommended this method over the use 
of steam in smothering the fires shipboard. 
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The statement is made in pages 8 and 9 in the report that “the claims for 
corporate and other business property damage together with the claims by 
subrogated insurance (including claims of individuals in excess of their insur- 
ance recovery) comprised approximately 80 percent of the aggregate amount 
involved in the litigation. This misinformation should be compared with this 
actual data on the distribution of claims made in the suits filed, for instance: 


Analysis of consolidated suits (3805 suits) 


{In millions] 








| 
Estimated: Amount Fstimated: Amounts 

claimed to reim- | ~ ‘] a aberve th- Total 

burse insurance Cees ees ae Percentage 

companies for pay- surance company claimed : 

ae hy-them reimbursement 
7 I nae ihigunmierenian ae a 

Total __-.- J : ehietd Jad $41. 2 $128. 7 $169.9 }.......... id 
Percentage. -_- ew 24 | a ‘ 100 


It seems pertinent to point out that the amount actually involved in subroga. 
tion claims is 24 percent of the total amount. It has not become apparent to 
me why a court would justify the adding of corporate and other business claims 
to subrogation to achieve the 80 percent mentioned. 

At page 9 of Mr. Stevens letter, there is a misleading statement that “Chief 
Judge Hutcheson and Circuit Judge Borah held the findings of negligence clearly 
erroneous and the procedural errors so prejudicial as to have deprived the 
United States of a fair trial.” 

Judges Hutcheson and Borah held the findings of negligence clearly erroneous 
not because of the lack of facts to support them, but in the language of these 
gentlemen “because however of the way the case was tried; because, too, of the 
too sweeping nature of the findings and conclusions, I agree with the appellant 
that the findings are contrary to the truth and right of the case and Clearly 
erroneous, and the judgments should, therefore, be reversed and the cause 
remanded for trial anew.” 

When Judges Borah and Hutcheson came to consider the facts, they had this 
to say: “It seems to me that a case against the Government was pleaded and 
that if the trial had not been so marred by errors of procedure in the reception 
and rejection of evidence and in other respects, there was evidence which, if 
believed, would have been sufficient to sustain a recovery.” 

Mr. Stevens takes issue with Congressman Thompson who stated that “All 
courts accepted the findings of negligence of the United States district judge” 
and states that the source of this information for this statement by Congress- 
man Thompson “is not clear inasmuch as the record reveals that none of the 
judges of the court of appeals accepted the findings in toto. The Supreme Court 
certainly did not accept the findings of negligence of the United States district 
judge as later examination of its decision will plainly show.” 

These statements do not square with the language of the Supreme Court 
stating ‘““Lhe court of appeals en banc unanimously reversed, but since only 
three of the judges explicitly rejected the bulk of those findings, we shall 
consider the case as one in which they come to us unimpaired.” 

The Supreme Court then proceeded to hold, as a matter of law, that these 
unimpaired facts could not give “the district court jurisdiction of the cause 
under the Tort Claims Act.” 

On page 10 of Mr. Stevens report, he goes so far as to say that Government 
personnel at the plants performed only housekeeping functions to protect the 
plants and assure compliance with the contract.” This is said in the very 
face of the findings by the Supreme Court majority opinion that “this fertilizer 
had been produced and distributed at the instance, according to the specifica- 
tions and under the control of the United States.” 

Beginning on page 11 of the Stevens report is a statement that there is no 
reason for the United States to regard the fertilizer as presenting hazards 
beyond those recognized by the Interstate Commerce Commission and Coast 
Guard regulations. 

Returning to the same argument on page 16 of the Stevens letter, it then 
proceeds to leave the impression that FGAN was shipped under Interstate 
Commerce Commission regulations as ammonium nitrate. This is a very mis- 
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leading statement and impression sought to be left. The Government did not 
ship FGAN as ammonium nitrate. It shipped FGAN as “fertilizer com- 
pounds.” 

FGAN was not listed in the Interstate Commerce Commission explosive and 
dangerous commodities table and did not justify and did not require the 
Government to ship FGAN as ammonium nitrate. 

Just to the contrary, the impression sought to be left by the Stevens letter 
FGAN was to have been shipped by the Government as ammonium nitrate in 
accordance with the provisions of tariff 4, the transportation of explosives and 
other dangerous articles. 

The FGAN exploding at Texas City was actually shipped under consolidated 
freight classification No. 17, item 17410—in other words, the classification used 
in describing the material or bills of lading would not cause the carrier receiving 
the shipment of FGAN to go to the explosive tariff No. 4 to find out that am- 
monium nitrate was an oxidizing material (R. 27450, 27690). 

There was, in fact, no specific shipping name for FGAN in the explosive 
tariffs until after Texas City. As has been shown in the record of the hearings 
before this committee, FGAN was not pure ammonium nitrate, and pure 
ammonium nitrate was not FGAN. 

All of this is the reason why FGAN, dangerous and highly explosive, was not 
governed by tariff 17, covering fertilizers, but should have been classified and 
shipped under section 417. Just as found by the Coast Guard hearing, the 
Government should have notified the carriers, under section 417, of the dangerous 
and peculiar characteristics of ammonium nitrate fertilizer. 

It is undisputed that the Coast Guard on August 9, 1947, did issue a classifica- 
tion of ammonium nitrate and restricted its movement to 500 pounds (Federal 
Register, Saturday, Aug. 9, 1947, p. 5425). 

Again, under the Coast Guard regulations it is misleading for the Stevens 
letter to leave the impression that FGAN was shipped in accordance therewith, 
because again, it was shipped as fertilizer and not ammonium nitrate or FGAN. 
Regardless of this, however, title 46, United States Code, section 170 (3), required 
the Governent to advise the ocean carriers of the dangerous characteristics of the 
material as well as that it would ignite spontaneously. 

On page 12 of the Stevens letter, reference is made to a purported letter from 
a director of research of Trojan Powder Co., dated March 13, 1944, touching 
in addition on ammonium nitrate. 

Mr. Stevens letter fails to acknowledge the fact that the Trojan Powder Co. 
fertilizer was made by adding nonhazardous sodium silicate to ammonium nitrate 
(R. 21225), and further fails to recognize in the reference to Hercules Powder 
Co. that letter that its product Hercopo was shipped under an inflammable 
placard. The Government saw fit to recognize this in its brief in the Supreme 
Court on page 89, note 41. This is probably one part of the Government brief 
the writer of the Stevens letter overlooked. 

It is probably well to point out that the claim that no FGAN ought to have 
been shipped as an oxidizing material is without foundation because the Gov- 
ernment never shipped FGAN under the classification and because ammonium 
nitrate or oxidizing materials be shipped solely under the innocuous title of 
fertilizer. It is further well to point out that section 404 (F) 49 C. F. R. 11936 
(Cumulative Supplement 1943) provided “oxidizing materials NOS” as distin- 
guished from ammonium nitrate did not fall within the exemption of labeling 
in sections 153, 183, 49 C. F. R. 11894, Cumulative Supplement 1943. Further- 
more, under section 541, 49 C. F. R. 12148, Cumulative Supplement 1943, the box- 
cars carrying FGAN should have carried dangerous placards warning against 
fire and other hazards. 

Much that is said on pages 16, 17, 18, of the Stevens letter about giving infor- 
mation about the contents of FGAN should be compared with the attitude of the 
Government in the court of appeals and elsewhere that it gave no warning and 
notice because FGAN was not dangerous, stating on page 124, Government brief, 
court of appeals, “Since FGAN is not a dangerous explosive, there was no duiy 
to give notice of its nature.” 

Touching now on the efforts of the Stevens letter to cast doubt upon the 
authenticity and correctness of the compendium of statements used by this com- 
mittee, it is suggested that this committee read the whole letter signed by Col. 
Crosby Field. Further, it read the letters of Atlas, Hercules, and Trojan Powder 
Cos. referred to in page 21 of the Stevens letter. 
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It is significant that the Atlas letter advised the Army that under no conditions 
should the PRP coating be added to ammonium nitrate in the high pan because 
it would “be inviting fires or possible detonations.” 

The Atlas letter advised against adding PRP at temperatures 245-265°. 

The Hercules Powder Co. advised the Government in its letter referred to by 
the Stevens letter on page 21 against coating ammonium nitrate at temperature 
245°. 

Square this information with Colonel Jefford’s candid testimony that FGAN 
materials at Burlington, Iowa, were packed at 259°. 

Compare further the activity of the Government in this case with the fact that 
all private producers and Canadians were using the Prilling method instead of 
the coating principally because of the dangers of the coating procedure and result. 

With respect to the complaint of the Stevens letter as to the testimony of 
Mr. Rinkenback and his report discussed on page 23 of the Stevens letter, it must 
be remembered that Mr. Rinkenback undertook the assumption of a burning 
match or cigarette butt or pipe dottle from the opinions expressed in the Coast 
Guard hearings. It is contrary to all of the facts actually testified about the 
source of the fire. 

I realize that these observations have probably been extended beyond useful 
ranges. The many and apparently studied misapprehensions of fact and con- 
clusion appearing in the Stevens report, requiring as they do clarification, has 
seemingly expanded these comments much beyond the extent originally intended. 
I do hope, however, in the form appearing that they will be helpful in bringing 
into right focus and perspective the real facts of this situation, uninfluenced by 
partisan views expressed in the Army report. 


Senator Danie. Mr. Chairman, has any part of this House com- 
mittee report been made a part of this record ¢ 

The Cuarrman. It is all a part of this record. 

Senator Dantev. Will it be printed in the report, any part of it? 

The Cuairman. The committee may decide that, They may decide 
to take it up afterward. 

Senator McCarren. Asa rule, they do not print it. 

Senator Danrev. I would like to request considering including in 
your report the first 10 pages of the House committee report. 

Representative Trompson. Could I submit this statement? 

The CHatrMan. Yes, it will be made a part of the record. 

(The statement referred to follows :) 


Mr. Chairman, the history of the Texas City disaster of 1947 is fully and 
clearly set out in House Report 2024. This is an unbiased document prepared 
by competent men after reviewing the facts in the case. Their conclusions are 
without bias and without any prior knowledge of the disaster except that gained 
through normal news channels. 

I shall present today a brief outline of the events leading up to the disaster 
and of steps which have been taken in behalf of the victims to determine who 
was responsible and then find means of redress. Attention of the Members of 
the House, and others who may be or become interested in the case, is invited 
to House Report 2024 and to the great volume of evidence to which it refers. 

In brief, the history of the Texas City disaster begins at the close of World War 
II when the United States accepted a great share of the responsibility for reha- 
bilitating war-torn Europe. One of the greatest problems was the reestablish- 
ment of agriculture. In France, fertilizer was essential in the accomplishment 
of this end, and fertilizer was a very scarce commodity at that particular time. 
The United States sought every available source, not only for shipment abroad, 
but alsovas many of us will remember, for distribution to our own heavily taxed 
farms. 

In their search for fertilizers, our authorities came across a product known as 
ammonium nitrate. It had been manufactured under a blasting powder patent 
issued originally to Hercules Powder Co. 

Arsenals operated or controlled by the United States Army were prepared to 
turn out ammonium nitrate in large quantities. The product, when used as an 
explosive, had many properties common to dynamite and in fact a nitrate mix- 
ture is one of the components of dynamite. 








32 TEXAS CITY DISASTER 
These two explosives have many common properties. They are both good 
fertilizers and if a stick of dynamite were crumbled on your garden, it would be 
a useful stimulant to plant growth. However, both explosives are hydroscopic— 
to use a technical term—which means that they absorb moisture trom the air 
and become cakey. Neither explosive is dangerous except when a cap or other 
booster charge is inserted and detonated with a fuse or an electric impulse. 
Without this charge, neither explosive is particularly dangerous to handle. 

I have seen a box of dynamite fall off a wagon without doing any more harm 
than scaring everybody half to death. 

Had ammonium nitrate in its original form not absorbed water and become 
cakey, it would probably have been placed in bags and shipped to farms at home 
and abroad without any danger and without resulting explosions. However, in 
order to effectively distribute fertilizer on a farm or even on our lawns at home, 
it should be granular so that it will go through the holes at the bottom of the 
fertilizer spreader. 

It was necessary, therefore, to find some means of rendering the ammonium 
nitrate nonabsorbent. In order to accomplish this, a product known as PRP— 
petroleum, rosin, paraffin—was added to it. This was successful so far as keep- 
ing the ammonium nitrate dry and granular was concerned. However, the addi- 
tion of this chemical also made the ammonium nitrate extremely dangerous. 
For instance, after it had been treated, it became subject to spontaneous com- 
bustion. Under pressure, as for instance when many bags were piled on top of 
one another—in the hold of a ship for example—the tendency toward spontaneous 
combustion was seriously aggravated. A further known characteristic under 
these circumstances was that heat, particularly in a restricted area where the 
air did not circulate well, would cause the product to explode. 

These facts were known to the United States Government. Repeated warnings 
had been issued and the history of numerous fires and explosions of ammonium 
nitrate was available. Page 10 of the report lists these disasters chronologically. 
However, in spite of the warnings and the advice of their own qualified experts, 
the Government directed the continued manufacture of the so-called fertilizer, 
and the packaging of it in perfectly normal containers, with no warning whatever 
of the dangerous nature of the product. It was turned over to railroads, still 
without notice of its characteristics, and incidentally, without paying the higher 
costs which are levied against explosives. It reached Texas City where it was 
stored temporarily awaiting ships. Finally, on April 16, 1947, the French vessel 
called the Grand Camp and an American vessel, the High Flyer, were being 
loaded at the Texas City docks. 

One hold of the Grand Camp had been partly loaded the day before, and on 
the morning of the 16th the stevedores came aboard and removed the hatch 
cover, from the hold into which they had been loading. They discovered smoke 
and gave the fire alarm. The ship captain, not being informed of the dangerous 
nature of the fertilizer, followed the usual procedure for fighting fire below decks. 
He battened down the hatch and injected live steam into the hold, thereby in- 
creasing the heat and pressure. The fertilizer blew up shortly after 9 o’clock 
in the morning. 

I shall not dwell on the details of the results except to say that close to 600 
persons were killed and several thousand were injured or sustained property 
damage. There is no necessity for including these details today. They are set 
forth in the hearings in the report, and in the tremendous. volume of evidence 
which was presented when the injured sought redress through the courts. 

Attorneys for the injured quickly discovered the inescapable fact that it was 
the United States Government which had initiated the manufacture and distri- 
bution of the so-called fertilizer, and that it was the Government which did or 
should have exercised complete control up to the moment of the explosion. 

Until 1946, congressional action was the only avenue by which a claim could 
be presented to the Government. In 1946, the Congress passed the Federal Tort 
Claims Act which was intended to be broad enough to handle just such claims. 
Accordingly, a suit was filed in the Federal District Court in the Southern Dis- 
trict of Texas. After many weeks, the court held the Government negligent on 
some 80 counts and, therefore, liable for the damages. The Government ap- 
pealed, and ultimately the case reached the Supreme Court, which on a 4 to 3 
decision held that the Tort Claims Act did not apply for reasons which are 
familiar to, and can be explained by, the lawyers who have been handling the 
present legislation for the Judiciary Committee. The Court did not reverse the 
case on the facts, nor has anyone, except the Government agency which was 
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involved, denied that the whole proceeding was a Government operation and 
therefore a Government responsibility. 

When the Supreme Court rendered its decision a little over a year ago, the 
responsibility fell on me, as the representative of the district in which the dis- 
aster occurred, to present the case to the Congress, since the Supreme Court 
held that the district court was not the proper forum. I could have introduced 
separate claims which would have meant several thousand individual private 
bills. Manifestly, this would have been a very complicated and burdensome 
procedure. After consulting with the leadership on both sides, and with the 
distinguished chairman and other ranking members of the Judiciary Committee, 
I introduced House Resolution 296 of the present Congress. This authorized 
the Committee on the Judiciary to make an investigation and study of the merits 
of any and all claims resulting from the Texas City disaster. We felt that if 
the Government was liable in one of these many cases, it would be liable in 
them all. The resolution further provided that the Judiciary Committee should 
recommend by what steps redress should be accomplished. 

A special subcommittee consisting of the gentleman from Illinois, Mr. Jonas; 
the gentleman from Massachusetts, Mr. Lane; and the gentleman from Mary- 
land, Mr. Hyde, carried out the provisions of the resolution, and it is their report, 
now concurred in by the Committee on the Judiciary, which is before us today. 

This unbiased committee found the Government liable without any doubt 
whatever, and their recommendation that the injured parties be compensated 
is now before you and in your hands. 

In all of this presentation, I have endeavored to keep my personal feelings and 
particularly my emotions entirey apart from any deliberations of the committee 
and of the House. I present the case to you on its merits. People of the United 
States were hurt by the action of their Government. There is no one else to 
whom they can turn. Had a private enterprise conducted the transaction, there 
would have been no question of who was liable and who should provide com- 
pensation for the injured parties. The fact that the Government assumed the 
position which might have been occupied by a private operator should not deprive 
its own citizens of redress. I leave the matter in your hands, trusting in the 
fairness and decency of this branch of the Federal Government. 

The Cuatrman. All right, Mr. Burger. 

Mr. Burcer. As you know, we were not aware until last night at 
5 o’clock that we would be called here today and we have not as ade- 
quate preparation as we would like to have. 

Senator McCarran. Did you try the case or participate in the case 
in any of the courts? 

Mr. Burerr. I participated in the sense that the preparation of the 
briefs to the Supreme Court were under my supervision. Mr. Liftin 
was chief of the staff of about 6 or 7 men who worked on it. 

First, what is said in the dissenting opinions from the point of view 
of the Justice Department as a law office will carry no weight with us. 

If the issue had been the other way, of course, the dissents in the 
favor of the Government would carry no weight. 

I got this bill last evening and then we spent some time on it to see 
what variations, if any, occurred from the prior drafts. We just 
want to point out what the Senators also mentioned that this included 
insurance subrogation payments. 

It is my opinion, and 4 don’t present it as any reliable estimate at all, 
but as of this time we are proceeding on the information that the 
large part of this money which will be paid out under this bill would 
be paid to insurance companies on subrogation for claims which they 
have previously paid out. 

In other words, they were engaged in a risk-taking process. They 
pera out claims and they would now get a substantial part of that 
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Senator McCarran. That is exactly what I am interested in. I 
want that cleared up. If this is the case of the Government insuring 
insurance companies, I want that cleared up. 

If we are going to start the policy of insuring the insurance com- 
pany, we are becoming reinsurers, so to speak, or guarantors of repay- 
ment to insurance companies. 

Another thing, gentlemen, I want to divorce the core of this thing 
from the reality. That is something that is pretty hard to do, because 
it was a horrible situation and a terrific taking of life and property, 
but you have to divorce that from the reality. 

Particularly, you have to do that, and get down to the facts. 

I would like to have someone discuss with me why and for what 
reason we should reinsure, be the reinsurers of an insurance company, 
which we are. We will lay a precedent. Everything that comes up, 
the insurance companies will come to the committee and say, “We 
are the losers; you pay it.” 

I want to have cleared up who were the responsible parties. Was 
this commodity turned over to private concerns and did private 
concerns have dealings with it? That has to be cleared up. 


STATEMENT OF HON. EDGAR A. JONAS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Representative Jonas. May I make a statement in answer to the 
Senator from Nevada ? 

I was chairman of the subcommittee for the investigation of claims 
and soon. I think the Senator raises a very good point. 

Here is what we have to bear in mind on the subrogation problem: 
We have studied it very closely in some respects. 

After all, we did not want to pass any legislation that will put the 
insurance companies in a better position after the explosion than they 
were before the explosion, but it all depends upon how many of those 
insurance company policies carry subrogation clauses. 

In some of them, they do; in some of them, they do not. 

Now, when they carry a subrogation clause, they can act on that, 
regardless. They can sue the claimant. 

We will say, for illustration, we pay the claimant $15,000. If the 
insurance company paid $8,000 of the compensation to those people, 
then the insurance company would be entitled to recover on a subroga- 
tion clause. 

We tried to figure out a method whereby we could legislate to limit 
the insurance company to a certain figure so that they could not loot 
the people who recovered the money out of this bill out of what they 
got from the Government by going in and filing a suit and recovering 
100 percent on subrogation. 

It is a decision to figure out, but you cannot ignore the subrogation 
clause, because you cannot pass legislation to impair a contract, but 
it is restricted. That is why it is in this bill we passed. 

The Cuarrman. You have had this observation for months. How 
much, if this bill passes, will it cost the Government ? 

Representative Jonas. I would say at its very maximum if the 
Department of the Army was as liberal as they could possibly be, and 
I don’t think they will be, because of the experience we had in the 
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in their views, I would say that this whole overall picture would not 
involve more than $30 and $40 million. 

The Cuarrman. How much of that would the insurance companies 
get ¢ 

Representative Jonas. It depends on those contracts. I would say 
that the insurance companies in the overall picture would not recover 
more than $4 or $5 million. This would be my guess, though. 

The Cuairman. Are there any questions, Senator ? 

Senator McCarran. No. 

I have to go to Appropriations at 10:30. I want to hear as much 
of this as I possibly can. I will stay until 10:30, anyway. 

The CuatrmMan. Let us hear from Mr. Burger here. 

Mr. Bureer. This bill, Mr. Chairman, is in a form which really 
presents two questions. One of the Senators has commented that it 
is in effect a political bill to give them what the courts could not 
give them. 

On the other hand, in its form, in its language, this bill determines 
the question of liability and negligence. 

In so doing, it undertakes to pass, as I suggested before, on exactly 
the same question ; ; that is, negligence and the liability of the United 
States Government, which was before the courts at all stages in this 
litigation from the beginning to the end. 

I don’t know how long the House committee spent on this. 

With all due respect to the members of that committee, and, of 
course, we have a great respect for them as individuals, and collec- 
tively, they have in a matter of a few days relatively of hearings, and 
then with their study of the record, adopted completely for all prac- 
tical purposes the view of the trial court which was reversed, first, by 
the court of appeais, and then by the United States Supreme Court. 

The Cuairman. Were you a witness before the House committee? 

Mr. Burcer. I don’t know whether I could characterize it as being 
a witness. We had an informal conference and the chairman sug- 
gested that we submit a letter, which we did. 

Representative Jonas. You submitted a statement and appeared, 
but you did not testify any in great detail. 

Mr. Burcer. It was done by letter, chiefly. 

This bill, as I have stated, it amounts to asking the House and the 
Senate—the House has already acted—to retry about as complicated a 
lawsuit as I have ever seen in twenty-odd years of practice in law. 

Now, I do not think that it will be helpful to the committee if I 
were to try and reargue the case we argued in the Supreme Court 
and tried to convince you that the majority was right. 

I would like to call your attention to one thing which you, as mem- 
bers sitting as a claims committee, might want to know. 

About a year ago I argued a case in the Eighth Circuit Court of 
Appeals, which was decided in the Government’s favor under this 
same act, arising out of the Kansas City flood disaster. 

There were only three or four million dollars, I think, involved in the 
particular case. They were test cases picked out by the court and by 
the litigants to get the issue decided: 

Was the United States Government liable for negligence of the 
Army engineers in connection with the flood control and negligence 
of the Weather Bureau in telling the people in effect, that they could 








36 TEXAS CITY DISASTER 


stay in their homes and stay in their plants; that there was no harm 
going to come to them / 

As we all know, the flood control and the House committee report 
on it, indicates the total loss in damages of about $900 million. We 
were trying out these test cases to see if the Government was liable. 

The courts have decided, and I believe the Supreme Court has just 
recently denied certiorari in that case, decided the Government was not 
liable, just as they decided here, and on the same line as Mr. Justice 
Reed’s opinion, namely, that this was a governmental activity, a gov- 
ernmental undertaking of a discretionary nature, and there could not 
be any liability on that ground, no matter what the facts were about 
negligence. , 

Now, I suggest one thing as a possibility : 

That if this committee, and I feel that it is our obligation to raise 
the issue, and I may be unduly fearful, but you can appraise that for 
yourselves, if this committee should say that you are going to second- 
guess the Supreme Court, and all the prior courts on the Texas City 
case, 1 would be very much surprised if the litigants in the Kansas 
City flood disaster case would not feel that you ought to second-guess 
the court on the Kansas City flood damage, and what would be opening 
the door to a great many claims where the disaster is so great that no 
private party can take care of jit. 

Now, I am sure that counsel will suggest that the difference between 
the Kansas City flood case and the Texas City disaster is that one is 
manmade, and the other is nature. 

sut the fact is that the legal issues presented in the Kansas City 
flood case were not the flood; they were not trying to blame the Gov- 
ernment for the flood. 

The negligence of the Government was in failure to warn, the failure 
to advise, and that is basically one of the main claims of the claimants 
here, that there was a failure of the Government to inform and advise. 

I think the passage of this bill, to be perfectly candid about it, would 
open the door specifically to possible claims out of this Kansas City 
case, as well as a very great many others. 

For that reason, the Justice Department feels compelled to express 
unequivocal opposition to the process. 

Senator McCarran. I would like to have the gentleman go over 
again the various agencies, private agencies, through which this proc- 
ess passed, if you please. You did once. 

Mr. Bureer. I think I can do it, if you will permit me to read one 
paragraph from the Court’s opinion, which I was paraphrasing : 

The particular FGAN transported to Texas City had been produced at three 
of the plants activated by the Government for the foreign-fertilizer program, 
and allotted to the Lion Oil Co., which had previously sold FGAN to the Army 
pursuant to their sell-back agreement. The agreement provided that title was 
to pass to Lion on payment. The original contract of sale to the Army having 
provided that Lion could designate a recipient other than itself for the replace- 
ment FGAN, Lion contracted with the Walsen Co. for resale. 

Walsen operated as broker for the French Supply Council representing the 
French Government which had secured a preferential fertilizer allocation from 
the Civilian Production Administration. Pursuant thereto Walsen transmitted 
the French shipping orders to Lion who turned them over to the Army for execu- 
tion. The FGAN was consigned to the French Supply Council at Texas City by 
Government bills of lading. The council insured the shipment in its own name, 
arranged for credit with New York banks, and assigned part thereof to Lion, 
sufficient to cover the shipments here involved, payable on presentation of ship- 
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ping documents. It also directed Lion to “consign all lots of French Supply 
Council for storage and eventual exportation Texas City Terminal, Tex.” 

That is from the majority opinion of Justice Reed of the Supreme 
Court. 

I might add one very short footnote, which adds a little light to 
this: 

As well, serious judgment was involved in the specification of the bag labels 
and bills of lading. The importance of this rests on the fact that it is the latest 
point in time and geography when the Government did anything directly related 
to the fire, for after bagging the FGAN was, of course, physically in the hands 
of various nongovernmental agents. So, since there was serious room for specu 
lation that the most direct operative fact causing the immediate fire on the 
Grand camp arose from errors that if the French Council, longshoremen, or ship 
staff committed, it was and is important for the petitioners to emphasive the 
seriousness of the alleged labeling mistake. 

Senator Hennines. May I ask a question at that point? I am 
sorry I had to leave for a few minutes to go before the Senate. 

I would like to ask this question of whomever may be able to an- 
swer it: What degree of responsibility, if any, and what was the nature 
of that responsibility of the Monsanto Chemical Co., of St. Louis, 
which, I understand operated the largest of these plants at Texas 
City at the time of this disaster? Has that been developed in the 
record ¢ 

Representative Tromprson. They operated no plants at all. They 
had nothing to do with that except that their plant was located on 
dockside, Texas City. 

They did not make this stuff at all. They were in the direct path of 
the explosion. 

The CHarrMan. Now, gentlemen, Senator McCarran has to leave 
to go to an Appropriations Committee. 

I am certainly not going to proceed unless we have a majority of 
the committee here. I certainly want Senator McCarran here. 

When would it be convenient for you, Senator, to take this up? 

Senator McCarran. We have the foreign aid before us and I think 
we can conclude it on or before noon. I think in the afternoon, as far 
as I know, the debate is still on the floor, we could devote a good part 
of the afternoon. 

The Cuarrman. What hour would suit you to reconvene? 

Senator McCarran. I would say about 2: 30. 

The Cuarrman. Would that suit you, Senator Hennings? 

Senator Henninos. We will make it suit. 

The CuatrrMan. The Senator can be back at 2: 30. 


STATEMENT OF HON. DeWITT S. HYDE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MARYLAND 


Representative Hyper. Before I leave here, if I may, I was a mem- 
ber of the special committtee. 

I want to answer the question that the Senator asked with respect 
to the degree of United States participation in this about which Mr. 
Burger just answered in his quotation from the Supreme Court. 

All that quotation had to do with was the method of consignment 
and orders, and things of that sort. 
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The Supreme Court answered your question in one brief sentence. 
It said this on page 18 of the majority opinion: 

The fertilizer had been produced and distributed at the instance, according to 
the specifications, and under the control of the United States. 

The Cuarrman. Mr. Burger and you gentlemen, will 2:30 be con- 
venient for you? 

Mr. Bureer. Yes; sir. 

(Thereupon, at 10:30 a. m., the committee recessed, to reconvene at 
9:30 a.m., Saturday, August 7, 1954.) 
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SATURDAY, AUGUST 7, 1954 


Untrep Srares SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met at 10 a, m., pursuant to recess, in room 424, 
Senate Office Building, Senator William Langer (chairman) pre- 
siding. 

Present : Senators Langer, Welker, McCarran, and Hennings. 

Also present: Senator Daniel ; Representatives Hyde, Jonas, and 
Thompson of Texas; and J. C. Ruddy, professional staff member ; 
J. G. Sourwine, special counsel. 

The Cuarrman. The meeting will come to order. 

Yesterday, gentlemen, Senator McCarran asked for certain infor- 
mation relative to how much money was involved, and he asked Mr. 
Burger to prepare a statement on it. Mr. Burger, will you tell the 
committee just how much money is involved here ? 

Mr. Burcer. Mr. Chairman, I do not think I can give a definite 
categorical answer to that, but I would like to point out one factor 
in the committee’s report, the July report of the House committee, 
at page 7. There is the statement that these claims of subrogated 
insurance companies indicate that those companies, the subrogated in- 
surers, paid out $41,200,000. If, as I understand the operation of this 
bill, 50 percent of that is to be paid back to insurance companies, then 
it would appear on the face of it that approximately $20,600,000 is 
payable under the subrogated claims, by which I take it that that 
means the claims where the insurers are able to file the claim or bri ing 
the action in their own name. 

Additionally, there might be other funds in which claimants would 
have to reimburse to insurers by reason of claims which the insurers 
had paid to them that might well not be included in that total. 

Then referring back to page 6 of the same report, where the com- 
mittee finds that the lawyers representing the claims here, including 
the subrogated claims of the insurance companies, made a realistic 
estimate of the total here at $60°million to $100 million. I would 
assume, as a lawyer, that when a plaintiff” s lawyers says, “I have a 
claim of $60 million ‘to $100 million” that he really means $60 million 
is what he has got, at best. For that reason I certainly think it is 
fair to conclude that two-thirds—that is, $41 million plus, of the $60 
million is represented by subrogated insurance—— 

Senator McCarran. How many claims would there be other than the 
subrogated insurance claims? I do not mean to interrupt you. 

Mr. Burcer. I would assume that there are some claims, Senator, 
for the next of kin of people who were killed, for example, 570, ap- 
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proximately, that those claims, unless they were paid out to employees 
who were killed in the course of their employme nt, there would be no 
subrogation on those. We have no records in the Department of Jus- 
tice and, as far as I know, we have no access to any records on which 
we could make any breakdown of these claims, but that analysis seems 
a fair one right from the face of the House committee’s report. 

Senator McCarran. Someone yesterday—some of the gentlemen on 
the other side of the table—stated, as I recall, about $40 million would 
be the ultimate, it is my recollection. 

Representative Tnompson. That is correct. 

Senator McCarran. I think that any committee that considered 
this matter must of necessity know, within a reasonable limit, how 
much they are subjecting the Government to pay. I do not think any 
committee would have the temerity to go back into the House and 
report without being able to answer about approximately how much 
the Government has to pay—assuming that the Government has to 
pay at all. 

Senator Weiker. Will the Senator yield? 

Senator McCarran. Yes. 

Senator WeLker. Do you not think we could get a stipulation and 
sereement of counsel, dis tinguished counsel, as to the maximum 


umount in this? 

Mr. Bryan. Would you permit a suggestion in that connection ? 

The bill as proposed requires the Army to determine these dam- 
ages, so it lies—— 

Senator McCarran. That does not interest me at all. 

Mr. Bryan. Would you permit this further thought? The FBI sent 
down fifty-odd men, and they were down there for months, checking 
their own ideas of the number of people hurt, the number of people 
killed, wage scales, and ages and all factors. The FBI has that now, 
und I am sure you must have overlooked that in your statement a 
moment ago. 

Mr. Burcer. I was not referring to that. 

Senator McCarran. Is the FBI in the report at all? It would not 
be, would it? 

Mr. Burcer. I was suggesting how much of this total is subrogated 
insurance company claims. We know the number of people de: ud, and 
we know their ages, that is correct, as counsel suggests, but that repre- 
sents, on the basis of this report, there is over $20 million that is going 
to be paid to subrogated insurance companies, and it is that on which 
we have absolutely no information, have no way of getting it. I 
assume that is completely within the control and power of the counsel 
for the claimants. 

Mr. Bryan. Will you permit this interruption ? 

I believe, Mr. Burger, you are inerror. The FBI has every detail 
of insurance paid, the rates of compensation, they have the detail 
and complete data on every injured claimant—in fact, every claim. 
I am suggesting that it may not have been made available to you, 
but if it was not made available to you and this committee, it could 
give you the Government’s idea of those figures. As I indicated yes- 
terday, the original claims in suit—and this is where the claimant’s 
lawyers have a chance to go overboard—were for $169 million. There 
is a lot of water in there. It is true that the amount of money paid 
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out was $41,200,000. The percentages work out this way, if this 
would be of help to you, because I am coming to the point that it 
is almost impossible to tell how much money is involved. 

Senator McCarran. Pardon the interruption. Do you mean to 
tell me you are coming before this committee and saying it is impos- 
sible to tell how much mone y is involved and therefore we cannot say 
to our parent body, the Senate of the United States, how much even- 
tually will be burdened on the taxpayers of this country? If you do, 
you are putting this committee in a most embarrassing position. 

Mr. Bryan. Senator, I do not believe we are, for this reason: The 
claims have to be processed. You have first the amount the claimant 
thinks he is entitled to, then what the arbitrating body decides, which, 
if you decide the Army, it will be vague, but as based upon the record, 
there were 3,500 injured. Personal injuries claimed 46 percent. The 
insurance Claims are 24 percent. That leaves 30 percent on the death 
claims. Of course, death is limited here to $10,000 and you can figure 
that 570 is $5,700,000 on deaths. I am guessing now, because I cannot 
give it to you. The 3,500 injured, probably 16 percent of $169 miliion 
indicates what the original figure was. You can cut that in half and 
some more and you will be about right. 

The bill has arbitrar ily cut the insurance recovery, which would be 
12 percent of the total. Iam prepared to give you my personal judg- 
ment, and there are others who can, that, in my opinion, the total 
amount we are seeking and will try to get will not exceed $36 million. 
Ther re isa difference of view, some say, $40 million. My own opinion is 

$36 million, but I would simply be kidding you to say a definite figure. 
But that is pretty close to right. In my 7 years of sleeping with this 
litigation, that is my indication. 

Senator McCarran. When the bill was before the committee, the 
first day it was stated $15 million would be the amount. I do not recall 
who stated it, I would not attempt to say who stated it. Someone 
asked the question here in the confusion, and said “How much is in- 
volved?” and someone said $15 million, and I carried that out in my 
mind. Now it has jumped up to $41 million. 

Senator WreLxKer. I was here, and I do not recall that. 

The CHatrMan. Yes. 

Senator Weiker. Who made the statement ? 

Senator McCarran. I do not know. 

Representative Jonas. Someone asked me for a long-range guess 
as to about what would be involved, and I think you are right, I did 
say that, exclusive of the death claims you are going to have, as pro- 
vided in the bill, the amount would not exceed $15 million. 

Senator McCarran. I had $15 million in my head. 

Representative Jonas. I said about $5 million or so on subrogation. 

Senator Hennines. Mr. Chairman, may I make a statement ? 

The CuatrmMan. Surely. 

Senator Hennines. I would like to express myself on this seore. 
When I volunteered for service on this subcommittee, I did so, as I 
thought, as an accommodation to my friend Mr. Thompson, and Sena- 
tor Johnson and others, as well as helping the chairman out in getting 
it out of the subcommittee. I find, however, that two companies with 
which I have had not only professional association, but personal asso- 
ciation, Monsanto Chemical Co., and I know the whole crowd from 
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top to bottom, my law firm has represented this firm in various matters, 
Swan Chemical Co., of England. Charles Drew, who is president of 
the company that paid $15 million on one of these claims 

Mr. Bryan. He was the underwriter. 

Senator Henninos. He was the underwriter. I appointed his son 
to the Naval Academy 20 years ago and he is my very close personas 
friend. 

I just‘ wonder if I am a proper person to sit on this subcommittee. 

Senator WeLker. May I answer that? 

Senator Henninos. To sit in on my own close associates. 

The CHairman. You are not involved financially in any way; are 
you! 

Senator Henninecs. In no way. I wanted to make that as clear as 
I can. 

Senator WeLker. I would like to make this observation, that I know 
Senator Hennings to be a highly ethical and able lawyer, and he will 
call the turn as it comes up. I will be glad to have Senator Hennings 
sitting on any case for me regardless of his past acquaintanceship. 

The CuarrMan. It is up to himself to decide. 

Senator McCarran. What I am thinking about is this: Supposing 
this committee comes out with a report involving, well, no matter 
what it involves. ‘The Senator has to think of this himself, and I think 
I am presumptuous in even mentioning. Someone says, “Of course, 
look at Hennings—he represented these insurance ¢ ompanies.” Maybe 
he is as innocent as a child unborn but that is a matter that he can 
consider. 

Senator Hennines. I appreciate the statement of the Senator very 
well because, as he well knows, he is an experienced lawyer and sea- 
soned judge. Knowing these people as well as I do, and having had 
professional and social relationships with them over the years, I do 
think that at this stage the chairman had better appoint somebody 
else. It is not, 1 may say to my friend from Idaho, that I have any 
doubt about my own ability to be objective and I certainly hope to 
be impartial to all involved, but there is a possibility of a misunder- 
standing, or we may reach some point along the line not foreseeable 
now—certainly not foreseeable by me—where there might be some 
embarrassment. 

Senator WELKER. May I ask a question of him? 

The Crarrman. Yes. 

Senator Weixer. Were you involved in any way financially or 
otherwise with the litigation that was tried down in Texas? 

Senator Hennines. None whatever. In fact, none of these people, 
as 1 said the other day, have communicated with me directly or 
indirectly. 

Mr. Bryan. Charlie has no interest? 

Senator Hennrinés. Aa far as I know, he has not. 

Monsanto would have an interest. My father happens to be a di- 
rector of the bank and ons on the board with Edgar Queeney, who 
is a director of our largest bank, and for that reason I do believe, 
while I do not believe it would affect my judgment, at the same time 
I think there might be embarrassment, because of the closeness of our 
relationship. 

Mr. Queeney was in town 2 months ago and invited me to have dinner 
with him. I knew nothing about the claim, he never mentioned it. 
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The Cuarrman. In view of what you say, Senator, I think you have 
a perfect right to be excused. 

Senator Hennrnos. I am sorry I did not foresee this. 

The Cuarrman. I have every confidence that you would decide 
fairly. We will see if we can get Olin Johnston. 

We will proceed. 

Senator McCarran. I would like to state, Mr. Chairman, first of 
all, that I do not know too much about this case. I have not read 
either the report of the House or the record. I have listened to not 
too much of the statements made here either yesterday or the day 
before, which does not put me in a very good position to make any 
conclusion at this time, but this comes into my mind: The gentlemen 
on the other side of the table, representing these claimants have the 
laboring oar with me. I want to be frank with you and I want to be 
fair with you. There are certain points that I would want cleared up 
before I would form a conclusion. 

I want to know how much money the taxpayers of this country are 
going eventually to have to pay by reason of that disaster. 

I want to know who had control of the ingredients that blew up 
from the time it was manufactured until the time it entered the ship. 

I want to know who had charge of the loading of that ship, because 
that plays a heavy part in this matter. What care was exercised in 
the loading of this dangerous material? I want to know who knew 
that it was dangerous; that it was explosive, and whether or not that 
knowledge was “conveyed to those who were the owners of the ship. 
It all grows out of that ship. The whole thing centers in the ship, if I 
am not mistaken, because the ship is the place where the explosion took 
place. 

Now, those are things which primarily must be solved in some way 
with reasonableness, to reach a reasonable conclusion, in my mind. 

Senator We.ker. With respect to the first question, Senator, I have 
the majority opinion of the Supreme Court of the United States, 
that I think will convince you as to who was one of the tort feasors in 
this matter. I read to you yesterday the minority opinion, and I am 
prepared to read what I think controls the Supreme Court of the 
United States in its majority opinion, with respect to the liabilities. 
The others, of course, I think you are absolutely right in trying to find 
out. 

Now this question: How in the world will these gentlemen be able 
to determine the damages of a man who is blind, loses his employ- 
ment by virtue of the blindness, has a large family, and things of that 
nature ¢ 

I always thought that that was a question of fact that would be 
resolved by the Army, who would be the factfinding body here. 

Senator McCarran. There are small things connected with it that 
do not place a finger on it, in my opinion. What is the overall ? May 
it run into $100 million? May it run into $50 million. Can anyone 
estimate ¢ 

Too, as I understand it, it is proposed that the Army shall evaluate 
the claims and make their findings and so on, and so forth, but, after 
all, gentleman, the responsibility is here with this committee, and 
with the Congress of the United States, not with the Army. 
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STATEMENT OF DeWITT HYDE, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF MARYLAND 


Representative Hypr. My name is DeWitt Hyde, and I represent 
the Sixth District of Maryland. 

This bill obviously means nothing to me politically. I simply want 
to make a short statement as a member of the special committee which 
was designated to look into this thing and make a report to the House 
Judiciary Committee, and give a short statement on our reason for 
coming to the conclusion that the Government should pay damages 
in this case. 

At the start I want to say, before I get to the specific points raised 
by the Senator, that our committee was very, very careful not to try 
to second-guess the Supreme Court. There was no attempt to do 
that whatsoever for this reason: In the first place the Supreme Court 
did not consider the question of negligence. The Supreme Court 
merely decided that this case was not a case which came under the 
Tort Claims Act. 

Senator McCarran. Congressman, that all comes into the scope of 
our duty. 

Representat ive Hype. I will come to that. 

Senator McCarran. Pardon me. 

Representative Hype. For that reason, this case is no different from 
the scores of other claims that are considered by this Congress every 
year. 

In other words, it is a claim against the United States for which 
there is no legal remedy, as found by the Supreme Court. 

On the question of negligence, the only court that passed on the 
question, and that was the nisi prius court, found that there was 
negligence. 

With that as our basis for considering this case, what were our con- 
siderations in deciding that we thought and felt that the Government 
should pay these claims? 

In the first place, to get to the specific question of the Senator about 
the United States’ responsibility, I read yesterday, I believe, from a 
statement of the Supreme Court, the majority opinion, on page 18 of 
the majority opinion, in which the Supreme Court said: 

This fertilizer had been produced and distributed at the instance, according 
to the specifications, and under the control of the United States. 

Now the minority, speaking through Mr. Justice Jackson, said this, 
with respect to that question raised by the Senator: 

This was a man-made disaster. It was in no sense an “act of God.” The 
fertilizer had been manufactured in Government-owned plants at the Govern- 
meut’s order and to its specifications. It was being shipped at its direction, 
as part of its program of foreign aid. The disaster was caused by forces set 
in motion by the Government, completely controlled or controllable by it. Its 
causative factors were far beyond the knowledge or control of the victims; 
they were not only incapable of contributing to it, but could not even take shelter 
or flight from it. 

Now, it would seem to me that those two statements, one from the 
majority and one from the minority, there was no question in our mind, 
and also, after holding the hearings down in Texas City, and after 
reading all the other facts in this case, that this was a matter which 
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was completely under the control of the Government, and if anybody 
was responsible for it, it would be the United States Government. 

Now, what is the situation we have? ‘The court of appeals made 
this observation about it: 

The court. of appeals spoke of this thing as a calculated risk. It 
said this—and this is from the fifth circuit’s opinion, as follows: 

Even if some danger were recognized, the necessity of providing to the 
devastated areas might have called for the exercise of discretion as to whether to 
take a calculated risk. 

Now at the best I would say this would be called a calculated risk. 
If it was a calculated risk, and there is no question but what—— 

Senator McCarran. Calculated by whom? 

Representative Hyper. By the Government, and I think it is fair to 
say that it was, because the Supreme Court also said this: 

Following the disaster, of course, no one could fail to be impressed with the 
blunt fact that FGAN would explode. 

There is plent of evidence, as you will find in the record, that the 
committee has, that this material has exploded before, since, and there 

can be no doubt that it was a highly explosive material. So if it was 

a calculated risk, and these are the things that entered into my mind 
as a member of the committee, about whether or not all the people 
of the United States should bear a part of this burden. 

If it was a calculated risk—and we say that the people of Texas 
City shall be the ones to take the results of taking that calculated risk, 
we cannot bring back to life those people who were killed. We cannot 
put an arm back on the person who lost it, but certainly the people of 
the United States can share with the people of Texas City some of 
the financial loss which resulted from that calculated risk. 

Now another consideration. If this material was dangerous, and 
goodness knows there can be no question about the fact that it was 
a dangerous material, under the control and controllable by the United 
States, and I have not had anybody tell me this yet—how this case is 
different from the case in Port Chicago, where an ammunition ship 
blew up. In that case it was some form of ammonia nitrate in the 
form of ammunition ; in this case it was ammonia nitrate in the form 
of fertilizer, and it was under the control of the United States, and 
it blew up. 

The Government decided in the Port Chicago case that the people 
of the United States should bear at least in the financial burden. 

Senator McCarran. Who decided that case? 

Representative siNpe. Congress passed a law just as we are trying 
to do here, and we are using the same pattern for settling in ‘that 
case to be used in this case. 

Now, to get to the question of responsibility and negligence, if it is 
necessary—and I submit under the facts of this case it is not even 
necessary to delve into that 

Senator Werxer. If you read from page 297 of the House hearings, 
quoting verbatim from the majority opinion of the Supreme Court 
of the United States, page 299 and the first paragraph of 300, and 
the end of par: a on page 303, there is no feasible way under 
God’s green earth but what the Supreme Court of the United States 
held that the material was under the control of the Government, and 
it was responsible, the tort-feasor, in this action. 
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Representative Hype. That is absolutely right, in my opinion. 

Senator McCarran. Send it back to the Supreme Court to decide 
it, then. 

Representative Hype. The decision of the Supreme Court was 4 to 3, 
and the only thing I can see that you could recover for would be an 
automobile accident by a mail truck. 

In addition to that, we approve claim bills every day where there 
is no showing of responsibility. A man is living on a Government 
post some place and the building burns down and he loses his goods, 
wares, and merchandise, so we pay his claim. There is no showing of 
any negligence whatsoever, just a matter of whether or not, in justice, 
the man ought to be repaid. 

Senator We._ker. Would the Congressman yield? 

Representative Hypr. Yes. 

Senator Weiker. As a matter of fact, that is the reason why we 
have private claims, is it not, where the injured or the damaged have 
no place to go but the tribunal that exists in the House of Repr esenta- 
tives and here, called these judiciary committees. 

Representative Hyper. Exactly so. 

Senator WeiKker. Was it not Chief Justice Holmes or someone who 
said that we had to use a little mercy in these matters ? 

Senator McCarran. Justice should be tempered with mercy but 
not tampered with mercy. 

Senator Weiker. Senator, I am now about to conclude that that 
statement is correct. 

Mr. Ruppy. Mr. Chairman, may I ask Mr. Hyde a question ? 

The Crarrman. Yes. 

Mr. Ruppy. I would like to know, or I think the committee would 
like to know to what extent your subcommittee, in working out the 
language of this bill considered adopting the procedure used in the 
Port Chicago case, where the Navy board of investigation made its 
findings and reported to Congress and recommended payment of 
claims and still left it to Congress to actually make the final payment ? 

Representative Hypr. That is the same procedure provided for 
here. 

Mr. Ruppy. I thought the Army was authorized, under this bill, 
to make the payments itself; that Congress would never have a 
chance to take another look at it. 

Representative Hype. No. The complete report has to be sub- 
mitted to Congress and approved. 

Senator McCarran. Let us clear that up. 

Representative Hypr. The procedure is the same here as in the Port 
Chicago case. The awards made by the Army have to be approved 
by the Congress, section 9. 

Senator McCarran. What does your bill say, please? 

Mr. Burcer. There is no veto power that we have understood, 
existing in this bill. 

Representative Hyper. In answer to the gentleman’s question, the 
procedure here is the same. In the Port C ‘hicago case all the Navy 
had to do is what we are providing here, that they make a finding as 
to the damages that they found to be awarded and make a report to 
Congress. ‘The procedure here is exactly the same as provided in the 
Port Chicago case. 
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Senator Wetxer. Does the Congress have a right to veto the find- 
ings of the Army? I think that would alleviate a great deal of 
suffering. 

Representative Hype. Certainly there would be no point in making 
the report. 

The Cuarrman. Mr. Burger ? 

Mr. Bureer. In our review of this bill we have not understood that 
anyone had any power to exercise any discretion except the Army, 
and then even the Army’s discretion is limited, because, as to the 
majority of these claims, Congress by the proposed bill says “Give 
50 cents on the dollar to every insurance company that has paid out 
any claims.” 

Chat represents, as I said yesterday, the majority of the claims. 

The Cuatrman. Will you finish, Mr. Burger? 

Mr. Burcer. Yesterday I made the comment that I thought it was 
the majority of the amount and someone said that only 5 or 6 million 
dollars would be payable to insurance companies. On the figures 
just reviewed here there will be a total at least of $21 million set aside 
to insurance companies, as compared to the maximum estimate just 
given of $15 million, for all others. 

Senator McCarran. Will you answer the question now, please, 
Mr. Burger, propounded here? Does it come back to Congress? 
Can we veto it / 

Mr. Burcer. No, sir—not on my reading of this bill. 

Mr. Ruppy. Section 6? 

Mr. Burcer. The Department of the Army is authorized by sec- 
tion 6 to determine the amount of the claim and to settle the claim, 
and only at the later place in section 9, 2 years later, they are required 
to report back to Congress as to any claims they have not already 
settled and paid out. I assume that is merely a reporting process. 

Senator Mot ‘ARRAN. I suppose they would put their item in to the 
Appropriations Committee to get the money ? 

Mr. Ruppy. No, sir. 

Mr. Bureer. It is paid out of the Treasury directly. 

Senator McCarran. Gentlemen, that is about as loose as anything 
I have ever seen. How much more loose can you get? What kind 
of bill are you bringing here before the committee 4 

Representative Hypr. That was the same procedure as we had in 
the Port Chicago case. 

Senator McCarran. I do not care about the Port Chicago case. 

Representative Hyper. Mr. Chairman ? 

Senator McCarran. To bring a bill like that with that language 
and that provision in it, before the Senate of the United States, who 
would defend it on the floor ¢ 

Senator Wetxer. Mr. Chairman, I have read that language many 
times: 

The Secretary of the Treasury shall pay out the moneys in the Treasury not 
otherwise appropriated, in settlement. 

I have seen that many times since I have been on this committee. 

I do not think that is the first time that that language has been 
before us. 

Mr. Ruppy. That is standard language, of course, but it always sets 
asum certain. It says: 

Out of any money in the Treasury not otherwise appropriated, the sum of 
$5,000. 
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Senator Werxer. I think Senator McCarran has a point here. I 
would like some sort of veto power and I do not believe you have it, 
Congressman. 

Representative Hype. I have no objection. 

Senator Werxer. The mere fact that they are reporting back does 
not mean anything. It does not mean they can tell them this is too 
high and this is too low. 

Senator McCarran. Do you know where those reports go? They 
come in and are filed. If one member takes a look at it, that is an 
unusual thing. 

I would like to make Mr. Sourwine, who has made a cursory study 
of this, ask a few questions. 

[ ask permission, Mr. Chairman, that he may ask the questions? 

The Cuarrman. Certainly. 

Representative Hype. May I inject this one point in answer to Mr. 
Burger’s statement with respect to the amount paid ? 

He overlooked the fact that the bill does not say “shall pay 50 per- 
cent of all the insurance claims.” It says: 


Shall approve payment of claims, not to exceed the sum of 50 percent. 


Mr. Sourwine. It may be that some of the questions that I have in 
mind have already been covered in this record. If they have, I apolo- 
gize in advance, and ask that somebody tell me that fact and we can 
leave that point. 

Does the record show now how many of the claimants have been 
involved actually in legal action or in a representative action, and how 
many of the claimants who would be benefited under this bill have not 
had a part in any court action ? 

Representative THompson. So far as we have been able to find out— 
and I am not sure this is in the record—but on recent days we have 
had occasion, because of amendments in the House, to find out as best 
we could; so far as we have been able to find out, all claimants have 
filed. 

Mr. Sourwine. Have filed what? Actions in court? 

Representative THompson. Yes. 

Mr. Sourwine. You mean they were all parties to this action which 
was decided by the district court ? 

Representative THompson. That is correct. 

Mr. Sourwine. I had heard a figure of 300 claims involved in this 
action. That is in error, I take it? 

Representative THomrson. That is right. 

General Micketwarr. Over 300 suits. 

Mr. Sourwine. 300 suits filed ? 

Representative THompson. Yes. 

Mr. Sourwine. There was only one action determined by the dis- 
trict court, is that right ? 

General Micke.wair. They were all consolidated and one case was 
carried forward to the point of determining the amount of damage. 

Mr. Sourwine. I see. 

General Micxetwait. But the determination was that the liability 
applied to all cases. 

Mr. Sourwine. Were any insurance companies parties to that 
action ? 

General Micketwair. Yes. 
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Mr. Sourwiyr. All these subrogated claims were involved in that 
action ¢ 

Representative Thompson. All of them. 

Mr. Sourwine. Then it should be possible to tell for the record, if it 
is not in it, what the value of the subrogated claims is? Is that in the 
record ¢ 

Mr. Bryan. $41,200,000, 

Mr. Sourwine. Are those death claims or property claims ? 

Mr. Leacuman,. All kinds. 

Mr. Sourwrne. Is there any separation by class of claims? How 
much was personal injury, how much was property 4 

Mr. Bryan. Yes. 

Mr. Sourwine. Is that in the record ? 

Mr. Bryan. That is in the record but you would have to dig it out. 

Mr. Sourwrne. I mean, is it in this record ? 

Mr. Bryan. It is not in this record, but it is in the record that comes 
up to the committee from the legal proceedings. We have put in a 
sheet which will show that distribution. That is on original claim in 
the litigation. It is going to be a lot different here, of course. That 
is where the lawyer had free reins to claim any amount. 

Mr. Sourwine. You are suggesting that the amount here will be 
less than the amount there? 

Mr. Bryan. Greatly less. 

Mr. Sourwrne. There is no possibility that the amount here in the 
aggregate or in the case of individual claims could ever be larger ? 

Mr. Bryan. No, sir; on the contrary it would be only a fractional 
part of the original amount claimed. 

Mr. Sourwine. Is there any possibility that any claimants who have 
not yet filed court actions would be entitled to bring their claims in 
under this provision of this bill? 

Mr. Bryan. Yes; I think they would be able to. Under the amend- 
ment of the House there would be, if they showed good cause to the 
Secretary of the Army. 

Mr. Sourwrne. Does anyone here have knowledge of any claims 
that might be included ? 

Mr. Bryan. On the contrary it does not reveal any that might be. 

Mr. Sourwrne. Most remote ? 

Mr. Bryan. Most remote. There were two-hundred-some-odd law- 
yers involved in this. 

Mr. Sourwrne. How many attorneys are involved in all of these 
actions ? 

Mr. Bryan. 228 I think is aecurate. 

Mr. Sourwine. 228 different attorneys? 

Mr. Bryan. Yes, sir. 

Mr. Sourwine. Are there any figures to show how the various claims 
are split up among those attorneys? 

Vhat I am trying to get at is: Is there a firm or a small group of 
firms w hic h have the preponderant eal of cases? 

Mr. Bryan. Unquestionably there are several lawyers who have a 
larger volume than other individual lawyers, but it is widely scattered, 
in fact, over several firms, all over Texas. 

Mr. Sourwine. Would there be any way to get the figure in this 
record, to show what the firms are, which have, say, the 10 largest 
number of claims and the number in dollar volume, of those claims ? 
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Mr. Bryan. Yes, sir. 

Mr. Sourwine. So that we can see how much it is concentrated 
und how much it is spread ¢ 

Mr. Bryan. Yes, sir: that information is available. It is not now 
in the record but it can be put in. 

Mr. Sourwine. It makes a difference, of course, because if you have 
one firm which has several million dollars worth of claims, much of 
the work they are doing is the same. 

Mr. Bryan. Yes. 

Mr. Sourwine. I mean they have to do the same amount of work, 
approximately, that a man with one claim would. 

Mr. Bryan. That is right. 

Mr. Sourwine. A 15-percent fee might be a great deal of money. 

Senator Weixer. Mr. Chairman, will the able counsel for Senator 
McCarran yield on that point? 


I hall never vote, never for 1 attorney getting 1 red cent for 
ervi performed here. He lost his lawsuit and now he comes to 
the Congress, which does the work. a you do not agree io 
! . I have bee} a trial law yer for many yes we Lhavea lot of de: ad 

geons out there that I would like to have C ongress pay me on, for 
' losing a lawsuit. 

I discussed this with mv distineuished friend, the Congressman 
from Texas, who is unhappy about it, but we have been denying 


ese attorneys’ fees here for some time, and, in my opinion, it would 
on a closed case, if you might call it that way—lI simply will never 
vote for this bill if the attorneys in this matter, who now seek a 
re! edly that is now given to them by the congressional Judiciary 
Committee, come in and ask for fees. They have lost their lawsuits 
and I have lost hundreds of them, and I did not have anybs “ly pay 
me off. I want to make that clear. I love to see attorneys paid— 
that is my profession. 

Mr. Bryan. Would you consider an appropriate explanation ? 

Senator Wetker. There will not be any explanation that you need 
to waste your breath on with me on this score. I hope I have made 
that clear. Judge Jonas and I were together on a giveaway of 
$90,000 the other day, and that is one of the reasons why we finally 
consented. 

Senator McCarran. Mr. Chairman, this matter, if I should use the 
term, grieves me; it does, believe me. I wish I were not on this 
committee, and there are nrany reasons for it. I have such a high 
respect for my colleagues that are here representing the State that 
it grieves me. But I see so many situations. This attorney situation 
ide issue, to my way of thinking. Iam very much of the mind 
that the Senator from Idaho is. There are other things in here that 
are of so much more weighty importance, and have so much more 
bearing on the whole thing. 

I am not satisfied at all with any showing that has been made, 
Supreme Court or no Supreme Court, as to the responsibility of the 
Government of the United States loading of a ship belonging to 
somebody else, and they were responsible for the loading of it “and 
it was transported by somebody else, in the possession of somebody 
else, and the transporting agency was an insurer. 


o 
a 
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I am at a loss on all of this stuff. Maybe I have not read the 
record, and I admit I have not, but I do not want to form a conclusion 
here without getting these questions answered to my satisfaction. 

I am only one member of this committee, and I do not propose 
to form my conclusion until I am satisfied with it. If 1 am satisfied 
with it I will vote for it, and if not, I will not. I do want to be 
satisfied with certain points that I raised here this morning—the 
control of that ingredient—the control and ownership and possession 
of that ingredient impresses me very much. Who was loading the 
ship ¢ Did they know it was an explosive / 

There are a lot of agenc ies in it. Maybe d am wrong, because of 
not having the record in mind. I only want to bring these matters 
up so they may be explored. 

Senator Weikxer. Mr. Chairman, I do not profess to be an authority 
on this matter, but out of my affection and esteem for the distinguished 
Congressman and his two able Senators I studied this matter as best 
I could from every angle and I am ready for cross-examination on 
that matter. 

I think the li: ibility is there, and there is not an y questio mn but what 
these people were denied their just dues because of the fact that tl 1e} 
could not come in under the Tort Claims Act. 

[ am wondering if we could not, as reasonable men, amend this 
bill to satisfy the House, so that we might have a veto power when 
it comes back, Senator ? 

Like you, 1 do not like this idea. I do not think the Army can 
take the place of a judicial tribunal. They do not have the time, and 
in some cases that I have read of up here, I do not think they have the 
ability. 

If they could go down and investigate, show us the injuries and 
estimate what we should allow, and then let the two judicial commit- 
tees of the House and the Senate either raise or lower, in our opinion, 
I think that would satisfy a great many arguments. 

Senator McCarran. I want to ask a question. 

Has anyone during the course of this long proceeding considered 
the enactment of a statute to permit the waiving of the Tort Claims 
Act and getting into court? Has anyone given that consideration ? 

Representative THomrson. I did that, Senator, but I am a layman, 
not a lawyer. It would seem to me that would be the proper machin 
ery, but I was persuaded otherwise by competent lawyers. 

Senator Wetxer. I may say this, Mr. Chairman, that if they got 
into court the United States Government would get clipped a great 
deal more than they would here. 

Representative Jonas. The Senator fromNevade raised a salient 
point here, and that is, the lack of control by the Congress, when you 
finally have arrived at the figures that are paid out. 

Section 6 provided that power is now vested in the Secretary of the 
Army. We have precedent for that. 

Quite frequently Congress passes bills wherein is vested in the 
Cabinet officer the final authority to distribute funds, I presume they 
have never been very much exercised about that, because, compared to 
what you might have to pay out here, it is infinitesimal, but if some 
control could be put on that, and if we could amend that we could sim- 
ply say the Secretary of the Army submits his figures after the board 
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has made its investigation, payment subject to the approval of Con- 
OTeSS. 

The position of the Senator from Nevada, as outlined here, I think, 
is a salient one. 

Senator WetKker. Giving this committee and the House committee, 
the veto power. If he is too high, cut him down. If he is too low, raise 
him. 

Phe Cuarmman. I wonder if Mr. Burger could answer the questions 
of Senator McCarran ? 

Senator McCarran. Mr. Sourwine has a question or two more. 

The Cuatrman. Mr. Burger / 

Mr. Bureer. I yield to the counsel, if he wants to go ahead. 

The Cuairman. Go ahead and ask your questions, Mr. Sourwine. 

Mr. Sourwrne. I was interested in the question of the 50-percent 
limitation on subrogated claims. 

I was also interested in something in the report which appeared to 
ndicate that that was due to the fact that there was no rating expe- 
rience for such a loss as this, and perhaps the rates charged were 
too low. 

Does the record here show an explanation of the reason for the 
50 perce nt on subrogated claims or is that just an arbitrary figure 
somebody said we should not pay all of it so let us pay half? 

Mr. Brickrievtp. I may be able to throw some light on that. 

I went over to the Library of Congress and I asked their legislative 
reference service if they could give me any figures which would show 
the rates which have been paid out by insurance companies over the 
years and they brought back a statistical chart which showed that for 
every $100,000 that the insurance compe inies collected in pre miums, 
that they pay out on claims between 40 and 60 percent. In other words 
for every $100 collected they pay out between $40 and $60. On that 
basis, we arrived at the 50 percent. 

Mr. Sourwitne. Pardon me—I am lost there. I do not know that 
there is any evidence in here as to how much the insurance companies 
collected in premiums. Is there? 

Mr. Brickrrep. No. 

Mr. Sourwine. This 50 percent is not related to premiums, is it ? 

Mr. Brickrteip. The 50 percent is taken from a nationwide study. 

Mr. Sourwrne. But this provision, sir, here, is 50 percent of subro- 
gated claims, and it has no relation to premiums at all, does it? 

Mr. Brickrrevp. It provides 50 percent of amounts paid out by 
these people. 

Mr. Sourwine. But vou just told me the 50 percent was based on 
the national experience of paying out 40 to 60 percent of the amount 
of premium collected ? 

Mr. Brickxrietp. That is right. 

Mr. Sourwine. But we have no figure here on premiums collected, 
and the 50 percent is not related to premiums collected 4 

Mr. Brickrrecp. Total amount paid out. 

Mr. Sourwtne. I am unable to follow your explanation as to how 
that is the basis for arriving at the 50 percent. 

Representative Hype. That is where we got that 50-percent figure? 

Mr. Brickxrievp. Yes. 

Mr. Sourwtne. What does it have to do with it ? 
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Representative Hype. In essence, it is an arbitrary figure taking into 
account that some of the loss is covered by premiums. 

Mr. Sourwine. Do you know how much ¢ 

Representative Hype. No, we have no way of telling, over a long 
period of years, how much in premiums they have c ollected from this 
neighborhood. 

Mr. Sourwine. If the insurance companies who want this claim 
have records, they should be able to tell you, should they not? 

Representative Hypr. I do not know. 

Mr. Sourwine. If there is a relationship, that is important, and 
you must have thought so, to go to the Library of Congress to check 
to find out what it cost them to service the business. 

If you are going to repay the insurance companies, should not the 
answer be based on what they lost rather than on what somebody 
claims, or what they have to pay out ¢ 

Senator Weiker. Would the chairman permit me to make an 
observation ¢ 

The Cuairman. Yes. 

Senator Wetker. I am led to believe from my study of this matter 
that the insurance company will receive something like $20,600,000, 
in subrogation. 

Mr. Bryan. Depending. 

Senator We._Ker. Up to and not ever that. 

Mr. Bryan. Right. 

Senator Weiker. With the veto power that I suggested a moment 
ago I think that we can handle that pretty well. 

Mr. Bryan. May I be permitted to answer some of your questions / 

Mr. Sourwtnr. I was just looking for figures to put into the record. 

Mr. Bryan. Yesterday we put in a compilation on the rating, and 
the reason, showing why there was no rating at all. You will find it 
there. The rating sets up a difference. The insurance rating is on the 
basis of inherent risks involved. Those at that time at that location 
were carrying a rate of 3 cents. Had they known of the explosive 
characteristics of this material, page 12, it would have been multiplied 
8 to 12 times, had the Government declared the correct characteristics 
of this. 

Mr. Sourwine. What does it mean in dollars? How much did they 
collect, as against what they had to pay out ? 

Mr. Bryan. That again is a difficult question. The State of Texas 
has its board of insurance commissioners. They have, of course, actu- 
arial figures I assume, but as to tying it down to this area, I do not 
know. 

Mr. Sourwrne. Why tie it to this area? The whole theory of 
insurance is to spread ‘the risk? 

Mr. Bryan. That is correct. 

Mr. Sourwine. I think these companies should be required to show 
the amount of premiums they collected on this kind of business, cer- 
tainly in the State of Texas, and perhaps throughout the area in which 
the company operated, and compare it, to see if they have suffered an 
actual loss, 

Mr. Bryan. They have suffered a loss. 

Mr. Sourwine. That is what I wanted to find out. What loss did 
they suffer? They have paid out money, but is it a loss compared to 
the premiums which they collected on such types of risks? 
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Mr. Bryan. Taking the $40 million you can calculate, roughly, 3 

ents per 100 is what they actually received. 

Mr. Sourwine. But, sir, if you will pardon my interruption, you 
do not calculate insurance loss on the basis of the premium paid by the 
particular person who is to receive the benefit. 

Mr. Bryan. That is quite right. The amount paid out and the 
expense of operation, as against the premium return, obviously. 

Mr. Sourwinr. If there were 35 persons paying comparable pre- 
miums for each person who suffered a loss then the insurance company 
made a profit on the business, even though they paid out $40 million. 

Mr. Bryan. I believe you are possibly in error there, because what 
fixes the loss is a loss ratio, and if they had to pay out $41,200,000 in 
loss payments, with a premium of 3 cents, you can figure that oy 
had a loss there of 97 cents on the dollar of the amount collected 
that cant Asanti Coes received only 5 cents. 

Mr. Sourwrnr. I do not mean to be argumentative, but you are 
applying your 5-cent premium figure against the precise claims 
which were paid, and of course, when a man is paid on his insurance, 
if you consider only his contract, there is a loss by the company. 

On the other hs ind, the company was selling contracts of this kind 
throughout Texas. They did not pay on all of them. As a matter 
of fact they probably did hot pay on all the contracts they had in 
Texas City—I do not know what the figures are, but it would be in- 
teresting in the record. All I said is, if there were 35 insurance con 
tracts of this type, with a 3-percent premium for each one, that the 

mpany had to pay, then the company received 105 percent, which 

aves 5 percent for administrative purposes. But the point I was 
trying to get. at, what is important, is: What did they receive as against 
what they paid out ¢ 

Mr. Bryan. Would you bear with me in this? If you were ap- 
proaching this from a nationwide or statewide determination under 
the class written whether they did or did not receive a profit over the 
total operation, I feel pretty sure on every well-run insurance com 
pany, that they have made a profit in the last 10 years, each year. 

Mr. Sourwitne. That is what they are in busine ss a 

Mr. Bryan. That is not the answer to the problem, however. The 
answer is fixed by the actuaries. If they paid out $41,200,000 in 
lexas City the whole State is concerned w ith that. 

They rate on the basis of locations on the block books and the 
maps, and each location is rated. Texas City is not rated according 
to what goes on in Amarillo. There is a rate and they will rate it 
wecording to what the loss ratio was in Texas City. That is why I 
believe I am correct in the suggestion that you must consider as to 
what they actually paid out. 


Mr. Sourwtne. Sir. if it cannot be shown that the insurance com- 
pal 11es diet any money, not paid out money, not had profits, but if 
it 1 be shown that the y did not have any loss as a result of this 


dicen: why should the United States pay them any money to in- 
crease the profits which they make? 

"hi Bryan. The answer lies in these two points. First, they are 
=tate-controlled. The public interest is in having reasonable rates. 
The State takes in this Rass that yeu would deny the recognition of, 
in order to fix the rates. 
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ir. Sourwinet. I beg your pardon, sir, but are you saying that the 

ing is going to be changed or wands or affected in any way by 

adie or not the Congress pays these claims to the insurance 
company ¢ 

Mr. Bryan. I surely am. 

Mr. Sourwine. Why? 

Mr. Bryan. I believe if I can convince you of that we will be to- 
gether, because it is required by State law. 

Mr. Sourwine. Does the State law require a rating on the basis of 
loss or on the basis of whether there is a recovery on subrogated claim ¢ 

Mr. Bryan. Both. Here it is right here. This is no windfall. 
Here is the actual sheet, subrogation and then salaries. Here is the 
report to the Texas commissioners, that goes to them, and then the 
rating is based upon—if you should pay $40 million to the carriers 
today it would have to be reported to Austin, and it will go to the 
rating experience and they will drop the rate, if it affects it that way. 

Mr. Sourwine. What do you mean by “if it affects it that way” ? 

Mr. Bryan. Maybe they had good underwriting experience and 
maybe it will not drop it. 

Mr. Sourwine. Are you saying on this record that when this insur- 
ance company has had a loss, has paid a claim, and that has been 
reported to the underwriters, that it is going to make a difference in 
the computation of future rates whether the insurance company has 
a return / 

Mr. Bryan. Yes, sir. 

Mr. Sourwine. Then what you are saying, sir, is that the Congress 
ought to pay this money to the insurance company so that the peopl 
of Texas can have a lower rate against future explosions of this 
nature 

Mr. Bryant. Here is the other answer to it— 

Mir. Sourwine. Give me an answer to that. 

Mr. Bryan. I will, but this is alsoan answer. If the United States 
Government is morally and legally responsible, and should pay, as 
if it were a private person, the right of subrogation is more ancient, 
possibly, than this Congress. 

Mr. Sourwine. That is right. 

Mr. Bryan. So that is a basis for recovery, but it is not a windfall 
recovery. We realize we are here seeking a grace and bounty. We 
have no leg: il right against you. 

Mr. Sourwine. Subrogation only affects a legal right, does it not ? 

Mr. Bryan. No; it does not. Once you waive immunity, subroga- 
tion can result. 

The public is interested in the stability and capacity of the company 
to pay its losses. So it goes by these aver age or experience r atings. 

That takes into consideration—and has to under the law—salvage 
recoveries and subrogation recoveries and heads of companies require 
them to seek it. 

We are seeking it on the basis—and I am not claiming any morali- 
ties—we are a corporate group in business, and trying to run our 
business well, and I think generally they do. It is not on the property 
basis, but the rating is figured on that particular loss in Texas City, as 
with all other losses. ; 
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Mr. Sourwtne. Sir, it is beginning to appear here as though I were 
counsel against your claim. I do not want to be in that position. I 
was simply raising questions for the record. I think the questions still 
stand on th record. [wa interested for the record in attempting to 
vet. the figures which would show whether the insurance companies 
did in fact suffer a loss, whether in fact the ability of the insurance 
companies to pay their claims was impaired. I do not think the 
record shows that as ot how. 

You raised anothe point. 

Mr. Bryan. You probably have not read this material. 

Mr. Sourwine. I have not. Does the record now show what the 
insurance companies received and what they paid out ¢ 

Mr. Bryan. No, sir. 

Mr. Sourwine. Then it cannot show whether they had a loss, can it ? 

Mr. Bryan. Well, in this sense: If the United States Steel had been 
in this situation, or Monsanto Chemical, if they had a right to recover, 
the fact that they made a profit on their balance sheet over the—— 

Mr. Sourwrne. You are shifting, sir, and are not answering the 
question. I do not want to fence with you. 

Senator McCarran. Would the reporter read back the question ? 

(‘The reporter read from his notes as requested. ) 

Mr. Bryan. I can answer it, sir. The record does not show what 
the insurance companies received in statewide or nationwide in pre- 
miums, or what they paid out. 

Mr. Sourwine. It does not show what they received in premiums 
in Texas City, does it ¢ 

Mr. Bryan. No. 

Mr. Sourwrne. It does not show what they received in premiums 
from anybody, in any area, does it ? 

Mr. Bryan. No. That is not the way that insurance companies for 
400 years arrived at what their loss ratio was in an area. 

Mr. Sourwrye. I am trying to get something in the record for a 
basis on which the Congress can determine what they want to extend 
to insurance companies. If they have suffered a loss, if they have had 
their ability to pay impaired, the Congress might want to give them 
something. The Congress is not under an obligation to give them 
something. It seems to me if the insurance companies are asking for 
something, they should be willing to put the facts on the record. 

Mr. Bryan. They are, all that are available to them. 

Mr. Sourwine. You say all that are available to them are on the 
record. Do not the insurance companies know what they received in 
premiums ¢ 

Mr. Bryan. I am sure they do. 

Mr. Sourwtne. That information is available to them, is it not? 

Mr. Bryan. It is available. 

Mr. Sourwrye. And it is not in the record, is it ? 

Mr. Bryan. No, sir. 

Senator Danre.. Mr. Chairman, I have been quiet here, I have had 
some things that I wanted to say, but I believe it is best to find out 
what the committee wants. Therefore, I am interposing here to ask if 
the counsel now knows or if the members of the committee now know 
over what area do you think it is fair and just that you should ask for 
these figures as to how much in premiums were collected. Certainly 
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[ do not think you would want to do it nationwide or possibly state- 
wide. Wouldn’t you confine it to the area around Texas City ¢ 

Mr. Sourwine. Is the Senator asking for my opinion? 

Senator Danteu. Yes. 

Mr. Sourwine. My opinion would be that each company would 
figure it on the basis of its total experience. That is the basis for com- 
puting the insurance, to spread the risk as widely as possible. 

Senator Danrex. Would it be your idea that they should report to 
you all the premiums collected by these companies throughout the 
entire Nation? 

Mr. Sourwine. Certainly on this class of risk, yes. 

The Cramman. Mr. Burger had something to say. We will hear 
from him now. He wanted to reply to Senator McCarran’s interroga- 
tories. 

Mr. Burerr. Yes, if I may make that point and one other. 

Senator, the experience on this matter of waiving immunity in a 
particular case has been somewhat as the Senator from Idaho has sug- 
gested, that where we waive immunity or waive defenses which other- 
wise we would have under a statute, and send the people into the courts 
with that waiver, the bills for the United States Treasury have been 
pretty high, quite high. 

Addition: lly, while the Department of Justice is simply available 
to give you our views, and we are not trying to decide questions for 
you 

The Cuatrman. Mr. McCarran asked certain questions, Mr. Burger. 
Can you answer those? 

Mr. Burcer. That is the particular one, whether we should waive 
immunity, waive the defenses. Our position is that it is an undesirable 
thing to do. 

That was your particular question, I believe. 

Senator McCarran. That is right. 

Mr. Buroer. The other one related to this question about the 50 
percent, I believe. As I see it, and after listening to this discussion, 
where I had previously understood this was an effort merely to reim- 
burse insurance companies for 50 percent of their loss, it now appears 
that this bill, and I am satisfied it would, would enable the companies 
if they got the full 50 percent, to be reimbursed 100 percent and 
made completely whole, just because the gentleman has suggested to 
us that the statistics show over a long period of time the insurance 
companies experienced only 50 percent of the loss for which they col- 
lect premiums. And the balance is taken up, presumably, in admin- 
istrative expense and profit. So if they have had a 50 percent premium 
experience income to offset these losses and now we give them up to 
another 50 percent, they are then completely made whole. If, as the 
counsel for the insurance companies has just suggested, he is here, I 
believe in his word, seeking largesse and bounty of Congress, then I 
would think as counsel 

The Cuatrman. Would you wait a moment? 

Mr. Bureoer. If that is the theory, that it is largesse and bounty of 
Congress, then I think your committee counsel here has raised a ver y 
important point, that it is the burden that ought to be on the insurance 
companies to show the hardship they have suffered, and let the Con- 
gress then address itself merely to relieving from hardship rather 
than restoring profits. 
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Mr. Bryan. May I speak, Mr. Chairman ? 

Senator Weiker. Mr. Chairman ¢ 

The Crainman. Senator Welker. 

Senator Weixer. I have heard this, and it strikes me as being a little 
bit of—would vou call it socialism? I believe in the right of sub- 
rogation, und I should Say that I abhor insurance companies. I have 
sued them more than anyone I know of around this place. I hate 
ubrogation. But if the insurance company doing a legitimate sort of 


bu eSS 1S dep ived of aright that they have been entitled to for more 


than 400 years, I cannot see that. I cannot see why we should pick 
Ost people out and discriminate. 
It k, Senator, Lam making my position on that subrogation clear. 
But 1 would like this, and I expect to make a motion pretty quickly, 
that we discuss this matter in the absence of the Insurance Company 


attol e\ = and their | f rsonnel here. 

The Caamman. I think we are about through, anyhow. We might 

well go into executive. 

Senator McCarran. I do not know. Mr. Chairman, whether we 
have or not. I do not know that the Department of Justice has been 
heard to the full extent. 


Senator Werker. They will be here. I did not ask that they go 
out. ; 

Mr. Sourwine. May I ask another question, Mr. Chairman ? 

It on a d ferent point. Again, | apolog Ze. j have not read the 
record and the answer might be in the record. Let me put the question 
this way: Does the record show that the United States or its respon- 

ble officials at any time either initiated or specifically approved the 


1 I 


bag in which this nitrate fertilizer was packed ¢ 
Mr. Bryan. The answer is “Yes.” They and they alone approved 


it. The Army prescribed the specifications for the bag and it was 
built especially by these bag companies. 

Mr. Sourwixe. And the Army prescribed the label that went on 
them ? 


Mr. Bryan. Yes, sir. Mr. Green, who was transportation officer at 
Joliette did that. That is undisputed, 

Senator McCarran. Was that prior or subsequent to the time when 
the nev ingredient was added to the mixture ¢ 

Mr. Bryan. That was si bsequent. You see, it was all in the process 
of changing this explosive over and putting it into fertilizer—— 

Senator WELKER. Granulation / 

Mr. Bryan. Yes, sir. 

Senator McCarran. Was not this fertilizer bagged or sacked before 
the new ingredient was entered ¢ 

Mr. Bryan. It was not, sir. They used metal kegs or casks. The 
Army always used metal cans or kegs or casks. The reason they used 
sacks was: (1) The metal was short. when thev initiated this program 


In 1943: and (2) the cost. You see, it was a throw away job in send- 
ing’ Tert lizer out. You threw away the container. But the cost is a 
reason. There is the Department of Aevriculture bulletin saving 
that is the reason why the change, which was a secure way, and which 


hie Army now s using, that is metal casks on any type of this 


Phe CHamman. | notice one of the men shaking his head. Do you 


\ T¢ LK i statemel ( | il 





ad 
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Mr. Lirrin. I think the statements made should be received as argu 
ments rather than statements of fact. I think certainly there is evi 
dence in the records before the court which I think is a 
that the only thing new about this product was its use as a fertilize 
that the coating itself was not new. The coating had been used 
industry for 30 years, and coated ammonium nitrate was shipped the 
same as regular ammonium nitrate and treated the same as regular 
ammonium nitrate for 30 years. 

The experts of the private chemical companies have their evidence 
in the record on that. 

Further, the use of paper bags was in accordance with the industry 
practice. This very fertilizer here was returned. Some fertilizer had 
been borrowed, and this had been returned to the company that loaned 
it to the United States. It had been returned under their specifica- 
tions, that is, the specifications the Government used were those that 
private industry wanted and that private industry had used for the 
transportation of this material. It was labeled “ammonium nitrate.” 

Senator We_ker. You are arguing too, are you not? 

Mr. Liurrin. Yes; lamarguing. That is what I say. We think that 
the facts are the other way. Of course, the facts spenk for themselves. 
\ll we can do is argue from the evidence we have. 

Mr. Bu RGER. We can point to the record. 

Mr. Larrin. I want to make the peint that this is by no means fair. 
I believe on the novelty of this. I believe the record is uncontradicted, 
that the only novelty of this coating was its use for fertilizer, that this 
kind of a coating, similar coatings, had been used in industry for +) 
years, with ammonium nitrate, when ammonium nitrate was used as 
one of the ingredients, not the really sensitive ingredient, but one of 
the ingredients, of explosives, the coating was used so that they could 
keep the powder dry, so to speak. 

The only nove ‘Ity, the only thing new, was its use for fertilizer. So 
we do not have any new product that we are dealing with here that 
the Army put on the market and then sent through the channels of 
commerce. I do not think vou can find anything in the record to say 
anything different. Iam arguing about that. 

Mr. Bryan. Would you permit an answer to that, Mr. Chairman ? 

The Cuarman. Surely. 

Mr. Bryan. I am quoting the Supreme Court, the majority opinion : 

FGAN’s basic ingredient was ammonium nitrate, long used as a component 
in explosives. Its adaptability as a fertilizer stemmed from its high free nitrogen 
content. Hercules Powder Co. had first manufactured a fertlizer compound in 
this form on the basis of Cairn’s explosive patent, No. 2211738, of August 13, 1940. 

The cam wesine was testified as new in 1943. I realize I am in the state 
of advocacy, too, but that is the Supreme Court fixing the date of the 
patent to whan h this materi al refe red. 

Mr. Lirrin. That patent merely related to the method of applying 
the coating. It had nothing 6 d64 say nothing. The kind of coating 
to which significance is attached here had been used for 30 years. That 
patent was used just to coat an explosive patent. It was alleged to 
be : ane ae pate nt because of the : atmosphere it gives to the case. 


Actually, it was be a patent for a method of putting this particular 
eats a ina ay that would keep the material dry. 
So far as the finished product and the coating on the product, that 


i matter of long time industrial use. 
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Senator Werxer. That fact question resolves against you in the 
district court. 

Mr. Bryan. No. 

Senator Werxer. I am talking about the original ingredients. 

Mr. Bryan. The court of appeals threw those findings in the ashean. 

Senator Weiker. I understand. That is why we are here. If they 
had not thrown it out, we would not be here. 

Senator Dante... Mr. Chairman, before you go into executive ses- 
sion, may I be heard for a brief statement ? 

The Cuarrman, Surely. 

Senator Werker. At least, with the Chair’s permission I would 
like everyone present here, except the representatives of the insurance 
company and their people. 

It is not that I want to embarrass you gentlemen at all. 

Senator Danrev. Mr. Chairman, and members of the committee, 
for many years the Congress of the United States has considered 
claims of this nature. At first, of course, they were all presented to 
the Congress. I think over 2,000 a year were presented before the 
Tort Claims Act was passed. The Congress in passing the Tort Claims 
Act 

Senator Wetker. It was 3,000 this year 

Senator Danret. Waived immunity insofar as certain claims were 
concerned, Claims due to the negligence, torts of employees, agents 
of the Government, with a certain exception, where discretionary use 
or discretion was involved. 

Now, the Supreme Court of the United States has held that the 
‘YVort Claims Act does not apply in this case because they found that 
these acts alleged to be negligence and found by the lower court to be 
negligence were discretionary acts. 

Therefore, the Court’s opinion is that the lower court did not have 
jurisdiction to make these awards under the Tort Claims Act. There 
was no finding by the court that it was not the fault of the United 
States Government that this explosion occurred. There was no finding 
that it was not the poor discretion and calculated risk on the part of 
agents of the Government. 

We certainly have it definitely conceded by the Supreme Court in 
the majority opinion, by the 3 members of the minority, and I call 
attention, again, to the fact that it was a 4 to 3 opinion, and then by 
the findings of a committee of the House, that this property, this 
fertilizer, had been produced, I am reading the exact words of the 
majority opinion, again, and— 


distributed at the instance, according to the specifications, and under the control 
of the United States. 


And then, again: 
That it was shipped to Texas City under Government bills of lading. 


I think that the committee, when it goes into the matter further, 
will be thoroughly satisfied with the fact that this fertilizer was under 
the control of the United States Government, that it was being 
shipped as part of the foreign-aid program of this country, to France, 
to assist the people of that country in their food supply. It was a 
humanitarian project as well as a project that was calculated to help 
our country in its defense against our common enemy throughout the 
world. 
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Now, as a result of this action on the part of the United States 
Government, as a result of shipping this fertilizer under control 
of the United States Government, in bags that it specified, without any 
warning as to the explosive nature, for those who loaded the ship to 
know, we find that there was an explosion at Texas City in which 570 
persons perished, and about 3,500 more suffered injuries, with millions 
of dollars worth of damage being done. 

Mr. Chairman, my idea about this matter is that here, growing out 
of an attempt to aid citizens of a foreign nation, we have come up with, 
and it has resulted in, an injury to property and mainly to 570 persons 
killed and 3,500 more injured. 

I feel it certainly is one of the cases, not having included it, accord- 
ing to the Supreme Court’s opinion, in the Tort Claims Act, it is 
certainly one that still remains in the jurisdiction of the Congress to 
grant relief to these people if the Congress determines that it should 
do so, That is my position in coming before your committee and 
asking for action on this bill. There have been questions asked here 
which I, of course, cannot answer. I have jotted them down here. I 
think the committee certainly is wise in going into all of these mat- 
ters. I just wanted to state my position quite clearly, and that is that 
some means should be found by legislation to compensate those fam- 
ilies of the 570 people who lost their lives, and the 3,500 who were 
injured, because of the fact that they were injured as a result of some- 
thing which was under the control of the United States Government, 
a dangerous explosive being sent to aid foreign citizens, citizens of 
France. 

It would seem to me that it would be an ironical situation if we can- 
not grant relief to those American citizens who were injured and 
ds amaged, and their families killed, by reason of the humanitarian act 
that we were trying to perform for foreign citizens. 

As to what details you come up with, that is another matter, and 
something that I will cooperate with the committee on in every way 
possible. I wanted to make that statement so my position would be 
entirely cleat 

Senator McCarran. My association with you, Senator, long before 
you went into the Senate and since you have ‘been, is one of the things 
that causes me great grief in this committee. I wish I were not here. 
What you speak has always dropped from your lips like pearls of 
wisdom. It does grieve me that I see a lot of things in this case that 
T just cannot get away from until I go further. 

Senator Dante... You will note, Senator, that I have not challenged 
anything that you have raised here. I say that you have raised points 
that I do not know the answers to, that need to be studied by the com- 
mittee. So I hope that the Senator will not be grieved in any way, 
because I certainly see that this committee needs to get certain addi- 
tional evidence in this record. I want to cooperate with you in doing 
that. 

I certainly do not—— 

Senator McCarran. I am glad you take that attitude. 

Senator Danret. Definitely. I am not in any position to defend 
all portions of this bill as against the questions which have been 
raised. I am here simply to cooperate, as Congressman Thompson is, 
I know, to cooperate with you and the Members of the Congress who 
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are on the Judiciary Committee of the House want to cooperate, in 
seeing that the right answers are given in this record, and that the 
commit tee and the Congress finally come up with the type of action 
atis proper in this matter, 
senator W ELKER. Mr. ( hairman, if J may make an observation, I 
would be a lot happier if we would charge this to Mr. Stassen’s 
reanization and have him pay it right how. 
| have never voted for one of those giveaway programs and as long 
S I am here I never W 
Mr. Bryan. If the Chair will permit one statement in summation, 


I | be through. You have een very kind to me. 

I thi Ik I mignt he ip the consideration in this matter. The basis 
of the liability we think you ought to waive immunity on behaif 
of the Government for is that of a sh pper and of a manufacturer of 
. dangerous material. The long-established rule, and all of you law 
vers will recognize it, and it 1s the rule in Texas, is the rule that those 
\ » distribute a danger iit le or agent must have a degree of 


protection to the public proportionate and commensurate to the dan 


« VOLVE | 
That is what we th K VO should assume respons bility for. 
~y{ ondly, answering this insurance a le on the 1 iatter of rating, 
ventleman who vy disturbed on that, the met] iod of proof that 
we have used here in bringing before you the amount of moneys paid 
he area and the a Terence 1 rating for the inherent risk involved 
iS ugainst this ¢ reated catastre phe risk by the Uy ited S tates Gaovern 
precisely the one t mmitt Euproved ait wand is a basis 
r 100 percent subrogation recovery in the Port Chicago, in the Philip- 
pine situation, and l a dozen other bills. 
Thirdly, if you will hear me just a moment, Senator, on the attor 
e) fees, you said we had lost our lawsuit. I wonder if that is 
factually correct. We lost our jurisdiction. We are here still try 
Y oul lawsuit before the only quorum that is ivailable. I wonder 
f attorneys’ fees are not just as much in order there as if we had re- 
d and went back and tried it in another court on a theory that 
ve were in the wrong venue. We really are still trying that lawsuit. 
We have spent 7 years of the most vigorous and unrelenting work. I 
ppose this is self-laudatory, but it can be borne out. We have trav- 
ele 1] over the l I ited states and pit ked up Wi Lnesses, an d we have 
Ld the w iole col solidated force of the Ag my, S Justice Jacl KSON 
mine s here vigorol oppositio) to us 
\\ have had to get evidence and get it declassified and fight and 


Cc 
have we really tried our 
ide to waive immunity, 


ton v you think we art I! here entitled to the remuneration of t] 


{}] Of co rse we tool oul ehal CS, ie { 


tol the me ts¢ If we | Ve not, and « 


i 


] i ‘ ' x ] ' | ? 
riad \ 1 We vou! 1\ nl Wwe ic not he here. Ac ] stated A 


eno ago, I have lost so many that I we uld certainly like the Con- 


Mr. Bryan. It wasn’t our fault that we didn’t have jurisdicti 
Senator Werxer. I have lost a few by statute of limitations. and 


ve W iived then here l this body. And I have lost a few be 
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Senator McCarran. Before we go into executive session, I don’t 
t v answer to this right now, because it is in the air; supposing 


we took out the insurance claims, supposing we took out the lawyers’ 


bees sUupposine we let the Court of Claims decide instead of the Arm\ 
Secretary. Think that over. Do not answer now. It will be too 


much Tor you to answer. Don’t laugh at it, either. 

Senator WrLkrerR That O1lVeSs these poor counselors ab mut ar thea 
vear's work before the Court of Claims. 

Mr. Bryan. It will be the first time it has ever been done, if you 
Ceci ce to do that. 

Senator McCarran. J] only said “supposing.” 

Mr. Leacuuman, My representation in dollar value is about 99 per- 
ent for widows and children who lost their husbands or father, and 
njured people, and 1 percent in dollar value where I represent the 
nsurance Companies. ] represent a creat many eople whose liveli- 
1\OO"a ¢ ne out of the Monsanto Chemical Co. D 


young, fine men. who were graduate engineers—civil, chemica 


ant, some 50 or 40 





mechanical, and otherwise—who were starting out. They graduated 


rom the MIT, A. & M., and other colleges in the country. Lihat 
breadwinner has been taken away from the widow, the wife, and 
childrei I am here as a representative not only of mv own clients 
but for the other lawyers in Texas who asked me to do my best to 


ook after their interests when they re present the death cases. 


| pe that the } meress cah see ht te olive these people relief. 
The ¢ mpensation payments ] ald to these college craduate s, Senator, 


-4eand Yo and 50 and 55 years of age, with 1 life ahead OT them, a 
Wn" 


ery remunerative service, was $7,200. They got S20 a week ov 
y »¢s ] } : 
rK weeks, In the 7 vears: 360 weeks are now gone, and the bread 
vinner 1s gone, and there they are 
] . e 
Pheir breadwinner is gone as a result, I say, of the negligence of 
he United States of America without a question of » doubt. 


Senator Weniker. Mav I answer the centleman / 
Che Cramman. Yes. 


Senator WreiKker. In mv young life I started trying lawsuits called 

u-risk Insurance cases. You know, involving the total and per 
manent disability where they were not granted that right by the 
Govern! nt of the United States. We were allowed 10 percent. 
I didn’t have very much money, if any. I have had nonsuits granted 
iwainst me. I have gone at my own expel » to the cireuit court 
o1 ippeals, 1 thousand miles away, in San Francis oO, argu | the 
matter before the be dy, and Lot lay ped in the face. I did not et 
mv 10 percent. I went back home without a dime, and n Vv family 
suffered as a result of it. 

| iat Is Why | feel so bitterly. Every one ¢ f you ventlemen have 
tried war-risk insurance cases. It was 10 percent we were allo ed 


should we be successful. I am against it. 
As long as I sit on this committee, I am not going to vote for attor- 


I eys’ fees in matters t] at come before this committee, because we are 


the peopl \ ho are doing the work here now, sir. You « d Vou! work. 
ul d whethe r it was right or wrong, you didn’t win. Now you come 
roa col ovressional body inthe hopes that you are going to vin. Really, 


I believe, if you are denied your attorneys’ fees, you will make it up 
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a hundredfold by the wonderful publicity and the fight that you have 
made. I know you both to be able counselors and advocates. 

Mr. LeacuMan. May I make this suggestion, if there is further 
work to be done before the Court of Claims, in the Congress, or in a 
court, or in any form, if the attorneys are not to be paid, it is going 
to result, I would think, in the deprivation of any relief to these peo- 
ple. They do not have the funds or the means or the knowledge or 
the know-how to prosec ute their claims. 

There are 500 of them, death claims. There are 988 personal injury 
claims. We lawyers havea pretty high overhead these days. It costs 
us a lot of money to operate. We have to work where we can get some 
fees and pay that overhead and pay our tax and take what is left. 
So we cannot follow this up if there is a further prosecution of claims. 

Senator Werxer. I would be very delighted if you did not follow 
it up. It would save us many, many months of work here. I recall 
a case in New York I had. 

Mr. Leacuman. I say that may deprive these people of relief. 

Senator WELKER. I recall a case of just one individual in New York 
City, and I came before this body and argued the liability, the tre- 
mendous special damages involved, Judge Jonas remembers it, and 
I had to strike out, and the committee joined me un: mimously, the 
attorneys’ fees for a man who certainly had performed services. But 
he could not win his lawsuit. We have followed that for many 
months, I would say. 

The CHarrMan. Gentlemen, we will go into executive session. 

(Whereupon, at 11:47 a. m., the committee proceeded to other 
business. ) 








APPENDIX 


[H. R. 9785, 83d Cong., 2d sess.) 


AN ACT To provide a method for compensating claims for damages sustained as the result 
of the explosions at Texas City, Texas 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, [That the Secretary of the Army or 
such person as he may designate shall investigate and settle claims against the 
United States for damages for property loss, death, personal injuries and in- 
surance subrogation payments proximately resulting from the disaster at Texas 
City, Texas, on April 16 and 17, 1947. . 

[Sec. 2. (a) Claimants shall submit their claims in writing to the Secretary 
of the Army, under such rules as he prescribes, within one hundred and eighty 
days after the date of enactment of this Act: Provided, That no claims shall 
be approved for payment by the Secretary of the Army unless it shall appear 
to his satisfaction that such claim was a part of a civil action filed against the 
United States in a United States District Court prior to April 25, 1950: Pro- 
vided further, That the Secretary of the Army for good cause shown may waive 
the limitation date of April 25, 1950, where it is shown that claimant for reason 
of infancy, insanity or other reason was unable to bring such civil action. 

[(b) The Secretary of the Army shall promulgate and publish rules of 
procedure for handling the claims referred to in section 1 within sixty days 
after the date of enactment of this Act. He shall determine and fix damages, 
if any, in each claim within twelve months from the date on which the claim 
was submitted. 

[Sec. 3. (a) It is the intention of the Congress that persons, firms, companies, 
associations, and corporations sustaining damages proximately resulting from 
he Texas City disaster shall be compensated for such damages within the 
mits provided herein. The Secretary of the Army shall limit himself to the 
determination of (1) the amount to be allowed and paid pursuant to this Act, 
and (2) the persons, firms, companies, associations, and corporations entitled 
to receive the same. 

[(b) Except as otherwise provided herein, in carrying out the provisions of 
this Act, the Secretary of the Army shall be governed by the law of the State 
of Texas. 

[Sec. 4. Claims for damages based on death shall be submitted only by per- 
sons or their legal representatives authorized to sue for wrongful death under 
the revised statutes of the State of Texas. No claim under this section shall 
be approved by the Secretary of the Army in an amount in excess of $10,000. 

[Sec. 5. (a) Payments approved by the Secretary of the Army on death 
claims, other than payments pursuant to subsection (c) of this section shall 
not be subject to insurance subrogation claims in any respect. 

C(b) In determining the amounts of payments to be approved for property 
loss or personal injuries to claimants other than subrogated insurers, the Secre- 
tary of the Army shall take into consideration insurance benefits previously 
paid on the losses or injuries by insurance companies. 

{(c) In addition to payments approved under subsections (a) and (b) of 
this section and except as otherwise limited by section 4, the Secretary of the 
Army shall approve for payment claims of subrogated insurers in sums not 
to exceed 50 per centum of the amounts paid out by said insurers to beneficiaries 
pursuant to contracts of insurance. Such contracts of insurance shall be those 
by which the insurers, pursuant to the law of the State of Texas, are subrogated 
to the rights of the insured or their beneficiaries. 

[Sec. 6. The Secretary of the Treasury shall pay out of moneys in the Treas- 
ury not otherwise appropriated, in full settlement, the claims referred to in 
this Act in the amounts approved for payment by the Secretary of the Army. 


bo 
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[Sec. 7. A payment made under the provisions of section 6 shall be in full 
settlement and discl ge of claims against the Government of the United 
tates 


[src. 8. The Secretary of the Army shall require assignment to the United 









States any right of acti i ns hird party arising from the property dam 
ige, deat! e! injuries, and subrogated insurance claims with respect 
to which settlemie s cle 

[sSrec. 9. The Secretary of the Army shall, twenty-four months after the date 

if ena ent of this Act transmit to the Congress 
[ia) t ent of each claim submitted to the Secretary of the Army 
accordance with th Act which has not been settled by him, with sup 
porting papers and a report of his findings of fact and recommendations ; and 
[ epol each Chi settled by him and paid pursuant to section 
6. The reports all contain a brief statement concerning the character 
d justice of each ¢lai the amount claimed, and the amount approved 


with each claim shall receive in excess of 15 per centum of the amount paid, any 
contract to the contrafy notwithstanding. Whoever violates the provisions of 
1 Shall be fined not to exceed $5,000 


[Sec. 10. No attorney or agent on account of services rendered in connection 


11. If any particular provision of this Act or the application thereof 





person or circumstance, is held invalid. the remainder of the Act shall not 
ted thereby.J 
j Ne ectaru of the {rn shall investigate all claims against the United 
i for damages for property loss, death, and personal injuries prorimately 
result 1 tro the disaster at Teras City, Teras, on April 16 and 17, 1947, and 
rep t to the Conaress recommended awards with respect thereto. 
Ne », Claimants shall not be required to submit their claims to the Secre 
tary of the Army, but the Seerctary shall consider any such claim which was a 
art of a l action filed against the United States district court prior to Aq ril 
; 1050 
Wy >) 6 (a) Tt is the intention of the Conoress that no attorney's or agents’ 


fees shall be allowed or paid out of any award recommended pursuant hereto and 
hereafter authorized. 

(b) The Secretary shall not include in any recommended award any amount 
for reimbursement to any insurance company or compensation insurance fund 

or any loss payment made by such payment or fund. 

(c) The Secretary of the Army shall limit himself to the determination and 
recommendation of (1) the amount of award to be paid, and (2) the persons 
entitled to receive the same. 

(d) Except as otherwise provided herein, in carrying out the provisions of this 
Act, the Secretary of the Army shall be quided by the law of the State of Texas. 

Sec \ jacards based on death claims shall be recommended to be made only 
io persons or their legal representatives authorized to sue for wrongful death 
under the revised statutes of the State of Texas Vo such award under this 
section shall be recommended by the Secretary of the Army in an amount in 
excess Of $20,000. 

Sec. 5. In determining the amounts of awards to be recommended for property 
oss, death claims, or personal injuries, the Secretary of the Army shall reduce any 
such amount by an amount equal to the total of insurance benefits previously 
paid with respect to such loss, death claim, or injuries 

Sec. 6. The Secretary of the Army shall, within three years after the date of 
enactment of this Act, transmit to the Congress a statement of each claim con- 
sidered by him in accordance with this Act showing succinctly the nature of such 
claim, the amount claimed, and the amount of award recommended, if any. 

Passed the House of Representatives July 30, 1954. 

Attest: 

LYLE O. SNADER, 
Clerk. 


